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IN THE SUPREME COURT OF THE STATE OF IDAHO
TERRIE H. ROWLEY, a married person
dealing with her sole and separate property,
Plaintiff-Respondent,
vs.
ADA COUNTY HIGHWAY DISTRICT,
Defendant-Appellant,
and
CANUTA D. BOEREM, an unmarried
individual; CITY OF BOISE,
Defendants.
Supreme Court Case No. 40672
CLERK'S RECORD ON APPEAL
Appeal from the District Court of the Fourth Judicial District, in and for the County of Ada.
HONORABLE MIKE WETHERELL
SCOTT D. HESS
ATTORNEY FOR APPELLANT
BOISE, IDAHO
THOMAS E. DVORAK
ATTORNEY FOR RESPONDENT
BOISE, IDAHO
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Date: 2/26/2013
Time: 02:19 PM
Page 1 of 4
Fourth Judicial District Court - Ada County
ROA Report
Case: CV-OC-2012-08384 Current Judge: Mike Wetherell
Terrie H Rowley vs. Canuta D Boerem, eta!.
User: CCTHIEBJ
Date Code User Judge
5/9/2012 NCOC CCHOLMEE New Case Filed - Other Claims Thomas F. Neville
COMP CCHOLMEE Complaint Filed Thomas F. Neville
SMFI CCHOLMEE (3) Summons Filed Thomas F. Neville
6/6/2012 AFOS CCSWEECE (2) Affidavit Of Service (06-01-12) Thomas F. Neville
6/12/2012 ANSW TCORTE.IN Answer to Complaint (Muir for City of Boise) Thomas F. Neville
6/19/2012 NOAP CCAMESLC Notice Of Appearance (Hess for ACHD) Thomas F. Neville
6/27/2012 AFOS CCHEATJL Affidavit Of Service 06.21.12 Thomas F. Neville
7/3/2012 MOSJ CCSWEECE Defendant ACHDs Motion For Summary Thomas F. Neville
Judgment
AFSM CCSWEECE Affidavit of Scott D Hess In Support Of Motion for Thomas F. Neville
Summary Judgment
MEMO CCSWEECE Memorandum In Support of Motion for Summary Thomas F. Neville
Judgment
7/5/2012 ORDR DCELLlSJ Order Of Recusal Thomas F. Neville
CHJS DCELLlSJ Change Assigned Judge: Self Disqualification Ronald J. Wilper
DISF DCELLlSJ Disqualification Of Judge - Self Ronald J. Wilper
DCELLlSJ Notice of Reassignment Ronald J. Wilper
7/10/2012 NOTC DCJOHNSI Notice of Status Conf Ronald J. Wilper
HRSC DCJOHNSI Hearing Scheduled (Status 08/07/201203:45 Ronald J. Wilper
PM)
NOAP CCVIDASL Notice Of Appearance (Ryden for Canuta Ronald J. Wilper
Boerem)
7/11/2012 NOTS CCRANDJD Notice Of Service Ronald J. Wilper
MOTN CCRANDJD Motion for Disqualification Ronald J. Wilper
7/17/2012 HRVC CCKHAMSA Hearing result for Status scheduled on Ronald J. Wilper
08/07/201203:45 PM: Hearing Vacated
ORDQ CCKHAMSA Order On Motion For Disqualification Ronald J. Wilper
CJWO CCKHAMSA Change Assigned Judge: Disqualification W/O Mike Wetherell
Cause
NOTR CCKHAMSA Notice Of Reassignment To Judge Mike Mike Wetherell
Wetherell
7/18/2012 ANSW CCMEYEAR Answer, Counterclaim, and Third-Party Complaint Mike Wetherell
(Matthew Ryden for Canuta D Boerem)
7/19/2012 NOHG CCSWEECE Notice Of Hearing On ACHD's Motion For Mike Wetherell
Summary Judgment
HRSC CCSWEECE Hearing Scheduled (Hearing Scheduled Mike Wetherell
09/04/201202:30 PM) ACHD's Motion for
Summary Judgment
7/20/2012 HRSC DCOATMAD Hearing Scheduled (Scheduling Conference Mike Wetherell
10/05/201203:30 PM)
DCOATMAD Notice of Scheduling Conference and Motion Mike Wetherell
Practice 000002
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Date: 2/26/2013
Time: 02: 19 PM
Page 2 of 4
Fourth Judicial District Court - Ada County
ROAReport
Case: CV-OC-2012-08384 Current Judge: Mike Wetherell
Terrie H Rowley vs. Canuta D Boerem, eta!.
User: CCTHIEBJ
Date Code User Judge
7/24/2012 MISC CCSWEECE City of Boise's Joinder in Defendant Ada County Mike Wetherell
Highway Districts Motion for Summary Judgment
8/20/2012 AFFD CCMEYEAR Affidavit of Emily L McClure Mike Wetherell
MEMO CCMEYEAR Memorandum in Opposition to Defendant ACHD's Mike Wetherell
Motion for Summary Judgment
8/21/2012 NOTC CCWRIGRM Notice of Non-Opposition to Defendant ACHDs Mike Wetherell
Motion for Summary Judgment
8/27/2012 CONT DCOATMAD Notice Resetting Motion for Summary Judgment Mike Wetherell
Hearing (Hearing Scheduled 09/07/201201 :30
PM) ACHD's Motion for Summary Judgment
8/31/2012 MOTN CCWEEKKG Defendant ACHD's Reply in Support of Motion Mike Wetherell
for Summary Judgment
9/7/2012 DCHH DCOATMAD Hearing result for Hearing Scheduled scheduled Mike Wetherell
on 09/07/2012 01:30 PM: District Court Hearing
Held
Court Reporter: Kim Madsen
Number of Transcript Pages for this hearing
estimated: ACHD's Motion for Summary
JUdgment - 50
9/11/2012 NOTC CCRANDJD Notice of Compliance With Court Order Mike Wetherell
9/27/2012 ORDR DCOATMAD Order for Election of Hearing or Waiver Mike Wetherell
10/4/2012 STIP CCRANDJD Stipulation for Scheduling and Planning Mike Wetherell
10/5/2012 HRVC DCOATMAD Hearing result for Scheduling Conference Mike Wetherell
scheduled on 10/05/201203:30 PM: Hearing
Vacated
10/11/2012 MOTN MCBIEHKJ Motion to Compel Mediation Mike Wetherell
MEMO MCBIEHKJ Memorandum in Support of Motion to Compel Mike Wetherell
10/15/2012 HRSC DCOATMAD Hearing Scheduled (Jury Trial 06/10/2013 09:00 Mike Wetherell
AM)
HRSC DCOATMAD Hearing Scheduled (Pretrial Conference Mike Wetherell
OS/24/2013 03:30 PM)
DCOATMAD Notice of Trial Setting .IT 6/10/13 -- PTC 5/24/13 Mike Wetherell
10/26/2012 RESP CCMEYEAR Defendant ACHD's Response to Plaintiff's Moiton Mike Wetherell
to Compel Mediation
[file stamped 10/25/2012]
10/30/2012 MEMO DCOATMAD Memorandum Decision and Order Re: Motion for Mike Wetherell
Summary Judgment
JDMT DCOATMAD Summary Judgment Re: Right-of-Way and Mike Wetherell
Dedication Issues
11/13/2012 MOTN CCNELSRF Defd ACHD's Motion to Dismiss or in the Mike Wetherell
Alternative Motion for Rule 54(B) Cert, Motionfor
Permissive Appeal Under IAR12 or Motion to
Require Joinder of Necessary Parties
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Date: 2/26/2013
Time: 02: 19 PM
Page 3 of 4
Fourth Judicial District Court - Ada County
ROA Report
Case: CV-OC-2012-08384 Current Judge: Mike Wetherell
Terrie H Rowley vs. Canuta D Boerem, eta!.
User: CCTHIEBJ
Date Code User Judge
11/13/2012 MEMO CCNELSRF Memorandum in Support of Defd ACHD's Motion Mike Wetherell
to Dismiss or in the Alternative Motion for Rule
54(B) Cert, Motionfor Permissive Appeal Under
IAR12 or Motion to Require Joinder of Necessary
Parties
NOHG CCNELSRF Notice Of Hearing Mike Wetherell
HRSC CCNELSRF Hearing Scheduled (Motion 12/07/2012 10:30 Mike Wetherell
AM) Defd ACHD's Motion to Dismiss or in the
Alternative Motion for Rule 54(B) Cert, Motionfor
Permissive Appeal Under IAR12 or Motion to
Require Joinder of Necessary Parties
NOTC CCWRIGRM Notice of Voluntary Dismissal of Third-Party Mike Wetherell
Complaint
11/19/2012 NOHG CCHOLMEE Notice Of Hearing Re Motion to Compel Mike Wetherell
Mediation 12.7.12@1030AM
11/20/2012 STIP CCTHIEKJ Stipulation to File First Amended Counterclaim Mike Wetherell
11/26/2012 ORDR DCOATMAD Order Granting Stipulation to File First Amended Mike Wetherell
Counterclaim
11/28/2012 AMEN CCRANDJD First Amended Counterclaim Mike Wetherell
RSPS CCRANDJD Response to ACHD's Various Motions Filed on Mike Wetherell
November 13,2012
11/30/2012 MOTN CCTHIEKJ Defendant ACHD's Position on Plaintiff's Motion Mike Wetherell
to Compel Mediation
RSPS CCRANDJD Defendant Boerems Response to Plaintiffs Motion Mike Wetherell
to Compel Mediation
RPLY CCWRIGRM Reply in Support of Plaintiffs Motion to Compel Mike Wetherell
Mediation; Response to Defendants Motion to
Dismiss, or for Rule 54(b) Certification, for
Permissive Appeal or to Require Joinder of
Parties
12/4/2012 STIP CCHEAT.IL Stipulation For Dismissal Of Defendant City Of Mike Wetherell
Boise
12/5/2012 CDIS DCOATMAD Civil Disposition entered for: City Of Boise, Mike Wetherell
Defendant; Rowley, Terrie H, Plaintiff. Filing date:
12/5/2012
RPLY CCHEATJL Reply Memorandum In Support Of ACHD's Mike Wetherell
Motion To Dismiss, Or In the Alternative, Motion
For Rule 54 (b) Certification, Motion For
Permissive appeallnder IAR 12, Or Motion To
Require Joinder Of Necessary Parties
ORDR TCWEGEKE Order Dismissing Case as to Defendant City of Mike Wetherell
Boise
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Date: 2/26/2013
Time: 02: 19 PM
Page 4 of 4
Fourth Judicial District Court - Ada County
ROAReport
Case: CV-OC-2012-08384 Current Judge: Mike Wetherell
Terrie H Rowley vs. Canuta D Boerem, eta!.
User: CCTHIEBJ
Date Code User Judge
12/7/2012 DCHH DCOATMAD Hearing result for Motion scheduled on Mike Wetherell
12/07/201210:30 AM: District Court Hearing Hel<
Court Reporter: Kim Madsen
Number of Transcript Pages for this hearing
estimated: Defd ACHD's Motion to Dismiss or in
the Alternative Motion for Rule 54(B) Cert,
Motionfor Permissive Appeal Under IAR12 or
Motion to Require Joinder of Necessary Parties --
50pgs
HRVC DCOATMAD Hearing result for Jury Trial scheduled on Mike Wetherell
06/10/201309:00 AM: Hearing Vacated 3d
HRVC DCOATMAD Hearing result for Pretrial Conference scheduled Mike Wetherell
on OS/24/2013 03:30 PM: Hearing Vacated
12/12/2012 NOTC CCHOLMEE Notice of Proposed Judgment Mike Wetherell
12/17/2012 AMEN DCOATMAD Amended judgment and Rule 56(b) Certificate Mike Wetherell
REPL TCLAFFSD Reply To First Counterclaim Mike Wetherell
12/26/2012 AMEN CCMEYEAR Amended Reply to First Amended Counterclaim Mike Wetherell
1/25/2013 APSC CCTHIEBJ Appealed To The Supreme Court Mike Wetherell
NOTA CCTHIEBJ NOTICE OF APPEAL Mike Wetherell
2/26/2013 NOTC CCTHIEBJ Notice of Transcript Lodged - Supreme Court Mike Wetherell
Docket No. 40672
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Thomas E. Dvorak (ISB # 5043)
Emily L. McClure (ISB # 8050)
GIVENS PURSLEY LLP
601 West Bannock Street
Post Office Box 2720
Boise, Idaho 83701-2720
Telephone: 208-388-1200
Facsimile: 208-388-1300
1182000_1 (11199-2)
Attorneys for Plaintiff Terrie H. Rowley
NO·-----=:"I~Leo:-~--
A.M. p.M4
MAY 09 2012
CHRISTOPHER D. RICH, Clerk
By ELYSHIA HOLMES
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TERRIE H. ROWLEY, a married person
dealing with her sole and separate property,
Plaintiff,
v.
CANUTA D. BOEREM, an unmarried
individual; ADA COUNTY HIGHWAY
DISTRICT; and CITY OF BOISE,
Defendants.
Case No. CV 0 C 12 08.3 Bit
COMPLAINT
COMES NOW, Plaintiff, Terrie H. Rowley, by and through her attorneys of record,
Givens Pursley LLP, and for cause of action against the above-named Defendants, complains,
alleges and pleads as follows:
PARTIES AND JURISDICTION
1. Plaintiff Terrie H. Rowley (hereinafter "Rowley") is a resident of Ada County,
Idaho.
2. Defendant Canuta D. Boerem (hereinafter "Boerem") is a resident of Ada County,
Idaho.
COMPLAINT - 1 000006
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3. Defendant Ada County Highway District ("ACHD") is a body politic and
corporate of the State of Idaho, responsible for construction and maintenance of all public rights-
of-way in Ada County.
4. Defendant City of Boise is a municipal corporation organized and existing
under the laws of the State of Idaho, with its principal place of business at 150 N. Capitol
Boulevard, Boise, Idaho.
5. This Court has jurisdiction over this matter pursuant to Idaho Code §§ 1-701,
1-705, 10-1201 and otherlaw.
6. Venue is proper in this district under Idaho Code § 5-401 because the real
property at issue is located in Ada County.
COMMON ALLEGATIONS
7. Rowley is the owner of certain real property located at 2812 Kathryn Street,
Boise, Idaho 83705, which is more specifically described within the Deed attached hereto as
Exhibit A (the "Rowley Property").
8. Boerem is the owner of certain real property located at 2818 Kathryn Street, in
Boise, Idaho, which is more specifically described in the Deed attached hereto as Exhibit B (the
"Boerem Property").
9. The Boerem Property and the Rowley Property respectively are Lots 19 and 20
within Block 3 of the Cherry Lane Subdivision No.2 as shown within the Plat of said
subdivision as recorded in the real property records of Ada County, Idaho, in Book 13 of Plats,
Page 0866 (the "Plat"). A true and correct copy of the Plat is included as part ofExhibit A.
10. The Boerem Property is located to the west of the Rowley Property the two
properties would be contiguous except that a certain ten (l0) foot walkway right-of-way
COMPLAINT - 2 000007
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described on the plat divides the two properties (the "Walk Way Property"). The Walk Way
Property is more particularly described in the survey attached hereto as Exhibit C.
11. When the Plat was filed in 1954, the law in effect at the time provided that no plat
of any subdivision should be accepted for recording unless,
... said plat shall have first been submitted to the city council, board of trustees
or other governing body of the town, village or city to which said town sites,
additions or subdivisions of any tract of land in this state belong ... and have
been accepted and approved by the said city council, board of trustees or other
governing body ... and shall have written thereon the acceptance and approval of
the said city council, board of trustees, or other governing body....
Idaho Code 49-2202, CERTIFICATION OF PLAT - DONATION OF STREETS AND
ALLEYS - ACCEPTANCE BY MUNICIPAL AUTHORITIES (1949).
12. The Plat includes the signed statement,
APPROVAL OF CITY COUNCIL
I, Fred R. Bagley, City Clerk in and for the City of Boise, Ada County, Idaho, do
hereby certify that at a regular meeting of the City Council held on the 15th day of
March, 1954, this plat of the CHERRY LANE SUBDIVISION NO.2, was duly
accepted and approved.
Moreover, the Plat contains the signature of a Professional Engineer and County Surveyor, along
with the signed approval of the City Engineer, County Surveyor and Board of County
Commissioners.
13. The filing ofthe Plat and sale of property in accordance with the Plat resulted in
the Walk Way Property being dedicated to and duly accepted by the appropriate municipal
authorities, including the City of Boise, as a public right-of-way.
14. ACHD was established by referendum on May 25, 1971, and was given exclusive
responsibility for the maintenance of all public rights-of-way in Ada County.
15. Pursuant to the enabling legislation, "Title to all ... lands and property of every
kind and nature, belonging to each city highway system, highway district and county highway
COMPLAINT - 3 000008
               
             
                   
         
               
               
               
              
             
            
          
      
       
    
                 
                 
            
   
              
              
 
                
              
          
              
           
               
              
  
system" vested in ACHD. Thus, Title to the Walk Way Property was transferred from the
municipal authorities to ACHD.
16. ACHD has not formally abandoned or vacated the Walk Way Property between
Lots 19 and 20, the Boerem Property and the Rowley Property, and therefore, ACHD has Title to
the Walk Way Property.
17. Defendant Boerem has erected a shed situated on the Walk Way Property.
COUNTl
Declaratory Judgment
The Walk Way Property is a Public Right-Or-Way
18. The foregoing paragraphs are hereby incorporated by this reference and restated
as if set forth in full.
19. The Walk Way Property, having been dedicated to the use of the public and duly
accepted by the appropriate authorities, and never having been formally abandoned or vacated by
the appropriate authorities, is a public right-of-way.
20. Based on information and belief, Plaintiffs allege that the Defendant claims an
interest or estate adverse to the Plaintiff in that Defendant Boerem alleges that she has title to the
Walk Way Property, but Plaintiff believes that title to said property is still vested in the public
and if said property is ever formally abandoned, then Plaintiff will have title to half of said
property based upon abutter's rights.
21. Therefore, Boerem claims a right to said Walk Way Property that is adverse to
Plaintiffs abutter's right to public property.
22. Accordingly, Plaintiff would be aided by a declaratory judgment and is entitled to
a judgment of this Court decreeing and declaring that (a) the Walk Way Property is a Public
Right-Of-Way; and (b) Plaintiffs property adjoins that public right-of-way.
COMPLAINT - 4 000009
               
    
             
                 
    
             
 
  
        
            
      
                
              
       
             
                  
                 
                 
     
               
      
              
                 
         
  
COUNT 2
Quiet TitlelDeclaratory Judgment
ACHD Has Title to the Walk Way PropertY
23. The foregoing paragraphs are hereby incorporated by this reference and restated
as if set forth in full.
24. The Walk Way Property was dedicated to the use of the public and duly accepted
by the appropriate authorities.
25. Title to the Walk Way Property has been transferred to ACHD.
26. ACHD has not formally abandoned or vacated the Walk Way Property, therefore,
ACHD has Title to the Walk Way Property.
27. ACHD has refused to acknowledge it has title to the property.
28. Accordingly, Plaintiff is entitled to a judgment of this Court decreeing and
declaring that ACHD has Title to the Walk Way Property.
COUNT 3
Quiet TitlelDeclaratory Judgment
The City of Boise Has Title to the Walk Way Property
29. The foregoing paragraphs are hereby incorporated by this reference and restated
as if set forth in full.
30. Count 3 is pled in the alternative to Count 2 and only in the event that the Court
finds that the Walk Way Property is a public right-of-way, but ACHD does not have Title.
31. The Walk Way Property was dedicated to the use of the public and duly accepted
by the appropriate authorities, including the City of Boise.
32. The City of Boise has Title to the Walk Way Property, and has not formally
abandoned or vacated the Walk Way Property.
33. The City of Boise has refused to acknowledge that it has title to the property.
COMPLAINT - 5 000010
  
   
        
            
      
                
    
            
             
        
            
             
          
  
   
           
            
      
                   
                
                
         
                
       
                
  
34. Accordingly, in the event ACHD does not have Title to the Walk Way Property,
Plaintiff is entitled to a judgment of this Court decreeing and declaring that, the City ofBoise has
Title to the Walk Way Property.
COUNT 4
Declaratory Judgment
Ownership in Event of Abandonment or Vacation
35. The foregoing paragraphs are hereby incorporated by this reference and restated
as if set forth in full.
36. Plaintiff and Defendant Boerem have a dispute over the implementation of the
applicable ordinance or statute or common law principle of abutter regarding abandonment ofa
public right-of-way by a body politic.
37. In order to obtain the benefits ofher rights under the abandonment statute and
under common law abutter's rights which apply to divide property abandoned by one-half to
each other on each side of the right-of-way, a declaratory judgment declaring the status of the
same would aid Plaintiff and resolve a controversy between the parties.
38. Accordingly, Plaintiff would be aided by a declaratory judgment and is entitled to
a judgment of this Court decreeing and declaring that in the event that the property is abandoned
by the applicable authority, whether it be ACHD, the City of Boise, or otherwise, she is entitled
under Idaho law and the common law doctrine of abutter to possession and ownership of one-
half of the property so abandoned or vacated.
COUNTS
Injunctive Relief
39. The foregoing paragraphs are hereby incorporated by this reference and restated
as if set forth in full.
COMPLAINT - 6 000011
               
                  
      
  
  
       
            
      
             
              
      
               
              
                
           
              
                 
                 
               
        
 
  
            
      
  
40. Defendant Boerem has erected a shed on the Walk Way Property, which is an
unlawful obstruction ofthe right-of-way, impeding access to the Walk Way Property.
41. Accordingly, Plaintiff seeks and is entitled to an Order from the Court directing
Defendant to remove the shed and refrain from placing any other structure or improvement on
the Walk Way Property.
ATTORNEYS' FEES AND COSTS
42. Plaintiff is entitled to an award ofher attorneys' fees and costs incurred in this
matter pursuant to Idaho Code Sections 12-120(3), 12-121, and other applicable law in the
amount of $5,000 in the event of a default judgment, or in such other amount as may be
appropriate in the premises.
PRAYER FOR RELIEF
WHEREFORE, Plaintiffprays for this Court enter the following relief:
1. For judgment in Plaintiffs favor on all counts in the Complaint and against
Defendant decreeing and declaring the relief sough in each such count;
2. For Declaratory Judgment that the Walk Way Property is a public right-of-way;
3. For declaration that ACHD has Title to the Walk Way Property, or in the
alternative, that the City of Boise has Title to the Walk Way Property;
4. For Declaratory Judgment as to ownership of the Walk Way Property in the event
of abandonment or vacation;
5. For an Order for removal of the shed currently situated on the Walk Way Property
and further directing Defendant Boerem not to place any other structure or improvement on the
Walk Way Property;
COMPLAINT - 7 000012
               
           
              
               
    
    
                
              
                  
    
   
          
              
           
             
               
             
               
    
                
               
   
  
6. For an award ofcosts and attorneys' fees in the amount of $5,000 in the event ofa
default judgment, or in such other and further amounts as may be proven at the appropriate time
in the proceedings; and
7. For such other and further relief as the Court may deem appropriate in the
premIses.
DATED this
GIVENS PURSLEY LLP
Thomas E. Dvorak
Attorneys for Terrie H. Rowley
COMPLAINT - 8 000013
                   
                 
    
               
 
  
   
   
     
  
EXHIBIT "A"
000014
  
V'l.930003S9
WARRANTY DEED
2812 Eathryo Street. Boise. Idaho 83105
Ada Counly. Slate 01 Idaho.
"'\,Vlr=========================il
Title File ~.: 192-16672
FOR VAlUE REC6YED
NORP".A E. COLLETT, aD WIJIarried person
GRANTOA(s).~ hereby GRANT. BARGAIN. SELL alld CONVEY unlo
TWIt H. ROIlLEY. an uDlluried VOlllaJl
GRANTEECSt. Whose CUllenl address IS.
the fl)lJOWlllg descrlbect 'eil' prapel1y In
more parlieutarly described as 'onov.s.. 10 WIl
Lot. 2t ia Block 3 of CHERRY LA.\'E StBDIYISIO!\ ~'"O. 2. ilc~rdiD9 to t.e oUid.d
plat thereof. (lied ia Book 13 of ~lats at ~age 866, records cf Ada County.
Idaho.
TO HAVE AND TO HOLD Il'le said prermses. W1lJ) the" aPCl\lrlenantes la\lo lhe said Gr.mee($). and
Grantee(S) hel'S and aSSigns forever IWJ the saJtl GranlorlS} doeSCdO) htJeb)' covenant to and WIth the said
Granlee(l). thai GranlOfls) lSIate the own8rlS) /Jl lee Simple 01 S8IG plenvses; thai sarct 1lIemis8s are free 'rom all
encumbrances. ExCEPT Ibose to wbleh lilts corweyance IS expressly made SUbject and IIIOIe made. SUlfefed 01
done by lite Gtanlee«S). and sl/bJeet 10 reselVltlJOns. res'f1cllOIlS. dedtcabons. easements. rights 01 way and
agreements. Ct' any) oJ record. and general taxes and assessments. (including lI'igation and UIiIJIy assessments. It
any) 'or the cUJlenl year, ~ICI'Iare not yet due and payable. and lIlal G,anIof{S) WID wa,ranl and defend ItIe Arne
from an Ia1NfuIcia.,.,whalsoeve,
GBoise Title & Escrow, Inc.
Dated: DecHber 18, 1992
··~4tt·~·f~Jt~·{~··············_··
STATE OF •.I.dabo..••.._~ CouoItyof ••..YiS.•__ ..
Oft aa..:-.Lg:...._*,of.~~._•..••.•......•..•..••
In......0' ...ul92,·DlIIor. m•• tile-..-•• Not..,.
• PutlIJc III encJ' war-.1AIct Slate. perJOllall, appur..,
~.f;.:..<:O'Ue.~t................................... . .
..........
• - _-~ :.:- :_-..-=-. _- .
~-:. _ _ ; ..~ ;_ -............. - .
:~."r.~k'!!C'~ in"~ lW ,,,. penon •••••l>Qsa ".'I'll>
~~;. ••••••••• ~~l>ab.~ to ~...11II", ""Slt..me~t. atId
. lCiUlO.,.telgN to ""'~_sA~.._•...••ecutecJ tlllt same.
.. .. .. i.'~ : .~... .. _" ...../
.r. SIll.,.._~.._~:.....~'L~ _:.,
..:'t:::!; ~;~:}:~~ ..~~~!.~!!~~ ..
........ ." .. ,..,..~
,: .. Fiesldilt;l": ....~!.~~~...].~~~~ .... n •••••• _
u,__np..- .~}l?}l'?L ....
.- -
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QUITCLAIM ])EED
FOR VALUE RECIlIVED. CANlTfA D. BOEREM. WHO ACQUlRIID11TLEAS CANUTA D. MOSER.
Doeshereby COllYe)'. release, mnise and iOrever quit claim lIDto
CANUrA D. BOEREM.AN UNMARRlED PERSON
whose CWTCDt addIess is: 2818 W.KAlHRYN smEET BOISE, ID 83705
the following described premises:
Lot 19 in Block 3 ofCHERRY LANE SUBDIVISION NO. 2,atCOTding to the official pial thereof, filed in Book 13
ofPlats at Page 866, records ofAda County, Idaho..
TO HAVE AND TO HOLD the said premises. unto the said grantees, heirs and assigJIS forever.
Date: 0410312001
ACKNOWLEDGMENT CERTIFICATE
(INDMDUAl PERSONALLY KNOWN BY NOTARY)
Slate of Idaho )
/1-1. 5.S.
County of 1IIQf.f>-) ,
~ ·•..._of20.!!.b....~a notary Public. pen;onatJY appeared
• personally known to me 10be the1liliSOIFsJ&neF->subsaibedlo the wilhin instJwnenl.
and ackrikowledged to me tIlaI he (she) (they) exealled the same.
!
I
!
I
!
I
I
i
.;01. COUHTY RECORDER
j. CAVID NAVARRO
NW;E,IDAfffl
2801 AP -9 PH 3: 52
RECOR0¥l~~ . I
fEE:iti.Df.PJJT~
101032529
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By: GJ.I.CI(C:'AfM.... 
CANUTA D. BOBREM 
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Colleen Marks, L.S. 7045 -6405 Ustiek Road • Boise, Idaho 83704
Phone: (288) 378..7703 • Fax:: (208) .378-7759 • Cellular (208) 890-6&84
Email: survey@markslandsurveylng.com
PUBLIC WALKWAY DESCRIPTION
A parcel of land betng a 10 foot wide public walkway located between Lot 19 and Lot 20, Block
3. Cherry Lane Subdivision No.2, as recorded in Book 13 of Ptats at Page 866, records of Ada
County,ldaho said walkway lying in the NE1/4 SE1/4 ofS.ection 21, T.3N., R.2E., 8.M.• City of
Boise. Ada County, Idaho and being more particularly described as follows:
Commencing at a found 1fT iron pin marking the SE Corner of said 10 foot wide public walkway
located between Lot 1!tand Lot 20, Block 3, Cherry Lane Subdivision No.2 and the SW Comer
of said lot 20, Block 3, Cherry Lane SUbdivision No.2, said COrner also marking the REAL
POINT OF BEGINNING;
thence S.89q4S'OO'W. 10.00 feet along the south boundary of said to.OO foot wide public
walkway and the northerly right of way of W. Kathryn Street to a found 1/2:' irOIl pin marking the
SW Comer of said 10 foot wide public walkway and the SE Corner of said lot 19, Block 3,
Cherry lane Subdivision No.2;
thence N.O<ro4'OO"E. 89.00 feet along the west boundary of said 10 foot wide pUbliC walkway
and the east boundary of said Lot 19. Block 3. Cherry Lane Su.bdivlslon No.2 to a set 1/2" iron
pin marking the NW·Comer of said 10 foot wide public walkway and the NE Corner of said Lot
19, 81ock3. Cherry lane Subdivision No.2;
thence N.8go45·00"E. 10.00 feet along the north boundary of said 10 foot wide public walkway
and along the north boundary of said Cherry Lane Subdivision NO.2 to a found 1/2" iron pin
marking the NE Corner of said 10 foot wide publi.c walkway and the t'NJ Corner of said Lot 20.
Block 3. Cherry Lane Subdivision No.2;
thence S.OO0Q4'OO'W. 89.00 feet along the east boundary of said 10 foot wide pUblic walkway
and the west boundary of said Lot 20, Block 3, Cherry Lane Subdivision No.2 to the point of
beglnnJng., containing 0.02 acres, more or less.
SUBJECT TO AND/OR TOGETHER WITH:
Any easements or rights of way of record or in use.
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LOT 20, BLOCK 3, CHERRY LANE SUBOlVlSlON NO.2, AS RECORDED
IN BOOK 13 OF PLATS AT PAGE 866, RECORDS OF ADA COUNTY,
IDAHO, AND LYING IN lHE NEll. SEll. OF SECTION 21, T.3N.,
R.2£., BOISE MERIDIAN, CITY OF BOISE, ADA COUNTY, IDAHO
2011
RECORD OF SURVEY NO.
'FOR
TERRIE ROWLEY
~
CERTIFICATE OF SURVEYOR
lHIS IS TO CER11FY '!HAT I, COU£EN ..-s. Il[ING A REGlSlER£l)
LAND SIJR'iE'1llR IN lH£ STAlE OF IDAHO, HEREBY AllEST lHAT
lHIS IS AN ACCURAlE REPR£SENTAllON OF SUR\IEY AS MAO£ BY
lIE AND IS IN CONFORlllTY lIIIlH !HE CORNER PEIlPElUADON AND
FlUNe ACT - IDAHO COOE 55-1601 1HIlClUQl 55-1113.
c:ou:EEN .._s. L5. 704l5
~,~
~
INDE:X NO. 321-21-200-100-13-86
~MKS LAND SURI.£YING, INC.COLL£E:N MARKS, L5. 7045SJOO HILL ROAD801SE, IDAHO 83703PH: (208) 37&-77OJ FX: 37&-77511
- - - - PROPERTY BOUNDARY
- - - - OlHER LOT LIlIES
-- - -- S1R£ET CENlER UNE
o FOUND Sir IRON PIN
o FQUND 1~ IRON PIN
SET 1~ IRON PIN lIIIlH PLASTIC
eN' WARK£D "\lARKS 704l5"
="~=C~'~
"IIARI<S 704l5"
CALCULAlED POINT
() DATA OF RECORD
40
CERTIFICATE OF COUNTY RECQRDER
INSlI\UllENT NO, \ \ \ <>'IOO'I:7?-
STAlE OF IDAHO)
COUNTY OF ADA)"
I HEI\[IlY CERDFY lHAT THIS INS1RUIlENT WAS FILED FOR R£CORO
~ tHE "EOUEST OF lERRl.&JiQWLEY AT~lES PAST
~O'~M.,~ DAY ,2011.
~ ~J>.~~ ElHlFF1QO RECORDER
~ $5>-00
o 10 20
SCALE IN FEET
20
5BLOCK
I
I
----1---~~~
b
DETAIL "A"
NoToS.
NOTES:
1. R£FfR£NCE IS IIADE TO 1H£ FOLl.OIIINCl RECORD OF SUR\IEY Nos.:
2575, 2937, J4lJJ. IlIl22. Il93J RECORDS OF ADA CCUNTY, IIlAHCl.
:z. R£FfR£NCE IS IIADE TO 1H£ FOll.OlIlNG SUBDIVISION PlAIS:
AIIENllED PlAT OF Q£RRY LANE SUllOIIo1SIOII, 800IC 1:1, PAGE 71lll<
CHERRY LANE SUIlIlMS10N NO. 2, Boa< 1:1, PAGE _ NICHOI.AS
PARI( SUllOIIo1SIOII, 800IC ll4, PAGES 483-.... CUWAA SU8OMSION,
800IC BIl. PAGES B8B0-BIl61; _TON SQUARE SUllOIVISION 800IC
72, PAGES 7440-7441: AND CROSBY SU8OI\IISION, 800IC 97, PAGES
12150-12152, RECORDS OF ADA CCUNTY, IDAHO.
25'
'N.8I·415'OO"E. 75.00'i- -'1---T---- ---------F,- -iQ7r - -1-----i
I I I I I I I II I I
I I I BLOCK J:l1 i!1 3 Ii! I I
I I I Illl?c z Z I
I LOT,3 I LOll! I LOIS Ii I LOT 20 I LOIS 21-24 I IB
I I '''''5 I '6-'9 ~I 0~I 0.13 ACRES IS I I~
I I I ~I ~ ~I I§ I ~I I I .:1 ':', uI I ~
I I I I : : I 20' 'lli
I I'lL I I lui
... ' .L~~~~-tL 26a...E.L26a.~L __~~ __ ...2!!2:.. __ ---L_--:!.9'J...~~ I
l::ll 5.1l9'415'OO"W. 112UII'(8JO.OO') SEE DETAIL "A" I
:~ __~____ _ __ _ __ _ __ _ BASIS ~TBEARIN:S --', ~ -.-J
o I W. KAlHRYN SlREET 1ili b' ~o ~ .
iliui l ,- -- - - - -ty -7W-tin.IT 1-; I r- - - - - - - iii.8it(iiiiOO') - - - - - ---0
I
(71.00') (71.00') 18
2$' I' LOTS II LOT 2 II LOT 1 II I!: II lOTS
3-1 26 1Il 26 I-II
I I I I I I... I
I I BLOCK I 4 I I I~ II I I I ~ I
I I I I :ui I
m rO/.Jl'/rr IDftAIIN..., AM. I~000021
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CARY B. COLAIANNI
BOISE CITY ATTORNEY
SCOTT B. MUIR
Assistant City Attorney
BOISE CITY ATTORNEY'S OFFICE
150 N. Capitol Blvd.
P.O. Box 500
Boise, ID 83701-0500
Telephone: (208)384-3870
Facsimile: (208)384-4454
Idaho State Bar No. 4229
Attorney for Defendant, City of Boise
NO.----Fi'i'i=n--;;;;-:==-__
A.M. F'L~.~.MCA
JUN 12 2012
CHRISTOPHER D. RICH, Clerk
By LARA AMES
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TERRIE H. ROWLEY, a married person dealing Case No. CV OC 1208384
with her sole and separate property,
Plaintiff,
ORIGINAL
v.
CANUTA D. BOEREM, an unmarried individual;
ADA COUNTY HIGHWAY DISTRICT; and
CITY OF BOISE,
Defendants.
ANSWER TO COMPLAINT
COMES NOW, Defendant, City of Boise, by and through counsel of record, Scott B.
Muir, and in answer to Plaintiffs Complaint, admits, denies, and alleges as follows:
FIRST DEFENSE
Plaintiff s Complaint fails to state a claim against said Defendant, City of Boise, upon
which relief can be granted and should be dismissed, pursuant to Rule 12(b)(6) of the Idaho
Rules of Civil Procedure.
ANSWER TO COMPLAINT - 1
000022
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SECOND DEFENSE
Said Defendant, City of Boise, denies each and every allegation of Plaintiff's Complaint
not herein specifically and expressly admitted. Defendant, City of Boise, reserves the right to
amend this and any· other answer or denial stated herein, once it has had an opportunity to
complete discovery regarding the allegations contained in Plaintiff's Complaint.
THIRD DEFENSE
1.
Answering paragraph 5 of Plaintiff's Complaint, Defendant, City of Boise, admits
jurisdiction is proper.
II.
Answering paragraph 6 of Plaintiff's Complaint, Defendant, City of Boise, admits that
venue IS proper.
III.
Answering paragraph 4 of Plaintiff's Complaint, said Defendant, City of Boise, admits
that the City of Boise is a municipal corporation, organized under the laws of the State of Idaho,
with the capacity to sue and be sued.
IV.
Answering paragraph 42 of Plaintiff's Complaint, said Defendant, City of Boise, denies
the same.
V.
Answering paragraphs 13, 19, 30-34 of Plaintiff's Complaint, said Defendant, City of
Boise, claims no interest in the Walk Way Property as described in Plaintiff's Complaint.
ANSWER TO COMPLAINT - 2
000023
  
             
              
                 
         
  
 
           
   
 
            
   
 
            
                  
        
 
            
  
 
            
              
    
VI.
Answering paragraphs 1, 2, 3, 7-12, 14-17,20-22,24-28, 36-38, and 40-41 of Plaintiffs
Complaint, said Defendant, City of Boise, has insufficient information to admit or deny,
therefore denies the same.
VII.
Answering paragraphs 18,23,29,35, and 39 of Plaintiffs Complaint that reallege prior
allegations, said Defendant, City of Boise, reasserts its previous answers.
VIII.
Answering paragraphs 1-2 and 4-7 of Plaintiffs Prayer for Relief, these paragraphs do
not require a response, but to the extent they may, said Defendant, City of Boise, denies
paragraphs 1-2 and 5-7.
x.
Answering paragraph 3 of Plaintiffs Prayer for Relief, Defendant, City of Boise, claims
no interest in the Walk Way Property. Defendant denies the remainder of paragraph 3 of
Plaintiffs Prayer for Relief.
WHEREFORE, Defendant, City of Boise, prays for judgment against the Plaintiff as
follows:
1. That the Complaint be dismissed with prejudice as against the Defendant, City of
Boise, and that the Plaintiff take nothing under it. Defendant, City of Boise
claims no interest in the "Walk Way Property", as is more particularly described
in the Complaint.
ANSWER TO COMPLAINT - 3
000024
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2. That the Defendant, City of Boise, be awarded costs, including reasonable
attorney fees pursuant to the applicable laws and Rules of Civil Procedure.
3. For such other and further relief as the Court deems just and equitable under the
circumstances.
DATED this //z::I'tnay of June 2012.
~~
SCOTT B. MUIR
Assistant City Attorney
CERTIFICATE OF SERVICE
I hereby certify that I have on this /Z-J-day of June 2012, served the foregoing
document on all parties of counsel by U.S. Mail:
Thomas E. Dvorak
ted@givenspursley.com
Emily L. McClure
emilymcclure@givenspursley.com
GIVENS PURSLEY LLP
Attorneys at Law
601 Bannock Street
POBox 2720
Boise,ID 83701-2720
~~
SCOTT B. MUIR
Assistant City Attorney
ANSWER TO COMPLAINT - 4 000025
 
            
            
                 
 
      
 
   
   
   
               
         
   
 
   
 
   
   
   
  
  
    
 
   
   
J. Frederick Mack, ISB # 1428
Scott D. Hess, ISB # 2897
HOLLAND & HART LLP
U.S. Bank Plaza, Suite 1400
101 South Capitol Boulevard
Post Office Box 2527
Boise, Idaho 83701-2527
Telephone: (208) 342-5000
Facsimile: (208) 343-8869
Attorneys for Ada County Highway District
~~-._-_-_-_-_-'::F_i;L-:=;:,~.~:-.--I-,±?-g-
JUN 19 2012
CHRISTOPHEH D. RICH, Clerk
By LARA AMES
DEPUTY
/4
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TERRIE H. ROWLEY, a married ) Case No. CV OC 1208384
person dealing with her sole and )
separate property, )
) NOTICE OF APPEARANCE
Plaintiff, )
)
vs. )
)
CANUTA D. BOEREM, an unmarried )
individual; ADA COUNTY )
HIGHWAY; and CITY OF BOISE, )
)
Defendant. )
--------------)
PLEASE TAKE NOTICE that Scott D. Hess of the firm of Holland & Hart, LLP
hereby enters an appearance for and on behalf of Ada County Highway District.
DATED thisJ~;of June 2012.
HOLLAND & HART LLP
cott D. Hess, of the firm
Attorneys for Ada County Highway District
NOTICE OF APPEARANCE-1
000026
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CERTIFICATE OF SERVICE
I hereby certify that on this~ay of June, 2012, I caused to be served a true
and correct copy of the foregoing by the method indicated below, and addressed to the
following:
Thomas E. Dvorak
Emily L. McClure
GIVENS PURSLEY LLP
601 West Bannock Street
Boise, Idaho 83701-2720
Fax: 208-388-1300
D
D
D
~
U.S. Mail
Hand Delivered
Overnight Mail
Telecopy (Fax)
NOTICE OF APPEARANCE - 2
000027
   
                 
               
 
   
   
   
    
   
  
    
 
 
 
 
  
  
  
  
J. Frederick Mack, ISB #1428
Scott D. Hess, ISB #2897
A. Dean Bennett, ISH #7735
HOLLAND & HART LLP
Suite 1400, U.S. Bank Plaza
101 South Capitol Boulevard
P.O. Box 2527
Boise, Idaho 83701-2527
Telephone: (208) 342-5000
Facsimile: (208) 343-8869
Attorneys for Defendant
Ada County Highway District
JUL 03 20t2
CHRISTOPHER D. RICH, Clerk
By ELYSHIA HOLMES
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TERRIE H. ROWLEY, a married person
dealing with her sole and separate property,
Plaintiff,
vs.
CANUTA D. BOEREM, an unmarried
individual; ADA COUNTY HIGHWAY
DISTRICT; and CITY OF BOISE,
Defendants.
Case No. CV OC 1208384
DEFENDANT ACHD'S MOTION FOR
SUMMARY JUDGMENT
Defendant Ada County Highway District ("ACHD") submits this Motion for Summary
Judgment, pursuant to Idaho Rule of Civil Procedure 56, which is supported by a Memorandum
in Support of Motion for Summary Judgment and Affidavit of Scott D. Hess, filed concurrently
herewith.
DATED this 3rd day of July, 2012.
HOLLAND & HART LLP
cott D. Hess, of the firm
Attorneys for Defendant Ada County
Highway District
DEFENDANT AeHD'S MOTION FOR SUMMARY JUDGMENT - 1
000028
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CERTIFICATE OF SERVICE
I hereby certify that on this 3rd day of July, 2012, I caused to be served a true and correct
copy of the foregoing by the method indicated below, and addressed to the following:
Thomas E. Dvorak
Emily L. McClure
GIVENS PURSLEY LLP
601 West Bannock Street
Boise, Idaho 83701-2720
~
D
D
D
U.S. Mail
Hand Delivered
Overnight Mail
Facsimile (208-388-1300)
5654759JDOC
DEFENDANT ACHD'S MOTION FOR SUMMARY JUDGMENT - 2
000029
   
                    
              
   
   
   
    
   
 
 
 
 
 
  
  
  
  
       
NO.---
J. Frederick Mack, ISB #1428
Scott D. Hess, ISB #2897
--I~« A. Dean Bennett, ISB #7735_ HOLLAND & HART LLP
(J) Suite 1400, U.S. Bank Plaza
t2 101 South Capitol Boulevard
o P.O. Box 2527
Boise, Idaho 83701-2527
Telephone: (208) 342-5000
Facsimile: (208) 343-8869
Attorneys for Defendant
Ada County Highway District
FIL~D~_i-'.M.~A.M.-----
jUL 03 20'2
CHRISTOPHER O. RICH, Clork
By ELYSHIA HOLMES
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TERRIE H. ROWLEY, a married person
dealing with her sole and separate property,
Plaintiff,
vs.
CANUTA D. BOEREM, an unmarried
individual; ADA COUNTY HIGHWAY
DISTRICT; and CITY OF BOISE,
Defendants.
STATEOFIDAHO )
) :ss
County of ADA )
Case No. CV OC 1208384
AFFIDAVIT OF SCOTT D. HESS IN
SUPPORT OF DEFENDANT ACHD'S
MOTION FOR SUMMARY
JUDGMENT
I, SCOTT D. HESS being duly sworn upon oath, depose and say:
1. I am at least eighteen (18) years of age, am the attorney for Defendant-Ada
County Highway District, I am competent to testify regarding the matters set forth herein and
make these statements upon my own personal knowledge.
AFFIDAVIT OF SCOTT D. HESS IN SUPPORT OF DEFENDANT ACRD'S MOTION FOR
SUMMARY JUDGMENT - 1
000030
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2. Attached as Exhibit A (Cherry2c.pdt) is a true and correct copy of an overhead
map view of the Walk Way with the addresses of the abutting lots. The properties owned by
Plaintiff Rowley and Defendant Boerem are identified therein.
3. Attached as Exhibit B (CherryAmend.pdt) is a true, and correct copy of the
Cherry Lane Subdivision Plat filed by the Smiths in 1950, four years prior to their filing of
Cherry Lane Subdivision No.2.
4. Attached as Exhibit C (Cherry Sub. Walkway l.pdt) is a true and correct copy of
a picture of the Walk Way property with Plaintiff Rowley's residence (2812 W. Kathryn St.) to
the right and Defendant Boerem's property (2818 W. Kathryn St.) on the left.
5. Attached as Exhibit D (Cherry Sub. Walkway from Dill Drive.pdt) is a true and
correct copy of a picture of the Walk Way from W Dill Drive. The estimated width of Walk
Way is shown by painted stakes.
DATED this 3rd day of July, 2012.
Subscribed and sworn to before me this 3rd day of July, 2012.
!
Notary Public for the State of Idaho
Residing at _
Comm. Expires _----:- _
AFFIDAVIT OF SCOTT D. HESS IN SUPPORT OF DEFENDANT ACHD'S MOTION FOR
SUMMARY JUDGMENT - 2
000031
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CERTIFICATE OF SERVICE
I hereby certify that on this 3rd day of July, 2012, I caused to be served a true and correct
copy of the foregoing by the method indicated below, and addressed to the following:
Thomas E. Dvorak
Emily L. McClure
GIVENS PURSLEY LLP
601 West Bannock Street
Boise, Idaho 83701-2720
W
D
D
U.S. Mail
Hand Delivered
Overnight Mail
Facsimile (208-388-1300)
5654764JDOC
LLP
AFFIDAVIT OF SCOTT D. HESS IN SUPPORT OF DEFENDANT ACHD'S MOTION FOR
SUMMARY JUDGMENT - 3 000032
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CERTIFICATE OF ENGINEER
APPROVAL OF CITY ENGINEER
I• .I... I.. 111.,."., Clfy E_,I• .., .. oa4 I.,. 1M Cifl C, 8011*, A40 CouPIy. ,",,,,,
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G- f-.....-.....
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C•••'I s.,..,., ... CHilly
CERTIFICATE OF COUNTy SURVEYOR
APPROVAL Oil" BOARD OF COUNTY COMMISSIONEF
Acc.p"d "M tJIIP,•••4 MI. J.l.JAJ.s .f~ "50 or 1M B.",d 01 eo.II',
C.,..,I." ...,. 0' 044. G.u.".. Iff,H.
APPROVAL OF CITY COUNCIL
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STATE OF IDAHO
COUNTY OF ADA
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,.,,,.,..,., No.~
STAn OF IDAHO
IS(;QUNTr OF AOA
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J. Frederick Mack, ISB #1428
Scott D. Hess, ISB #2897
A. Dean Bennett, ISB #7735
HOLLAND & HARTLLP
Suite 1400, U.S. Bank Plaza
101 South Capitol Boulevard
P.O. Box 2527
Boise, Idaho 83701-2527
Telephone: (208) 342-5000
Facsimile: (208) 343-8869
Attorneys for Defendant
Ada County Highway District
NO. -""..=--<rf 1VJ
A.M. F_IL~.~. ern
JUL 03 2012
CHRISTOPHER D. RICH, Clerk
By ELYSHIA HOLMES
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TERRIE H. ROWLEY, a married person
dealing with her sole and separate property,
Plaintiff,
vs.
CANUTA D. BOEREM, an unmarried
individual; ADA COUNTY HIGHWAY
DISTRICT; and CITY OF BOISE,
Defendants.
Case No. CV OC 1208384
MEMORANDUM IN SUPPORT OF
MOTION FOR SUMMARY
JUDGMENT
Defendant Ada County Highway District ("ACHD") submits this Memorandum in
Support of its Motion for Summary Judgment. ACHD also submits the Affidavit of Scott D.
Hess ("Hess Aff.") contemporaneously herewith.
I. INTRODUCTION
Plaintiff Terrie H. Rowley apparently filed this lawsuit because she objects to her
neighbor's placement of a shed on common area located in the Cherry Lane Subdivision. As
part of her convoluted lawsuit to force her neighbor to move the shed, Rowley seeks a
MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 1
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declaratory judgment that the Ada County Highway District ("ACHD") holds title to certain real
property hereafter called the "Walk Way." To establish title in ACHD, Rowley must prove,
among other things, that Darold and Minerva Smith ("the Smiths") "clearly and unequivocally"
intended to dedicate the "Walk Way" to the public. 1
Rowley has no evidence to meet her burden of proof. For this reason summary judgment
should be granted in favor of ACHD and ACHD should be dismissed from this lawsuit.
II. EVIDENCE OF THE "ALLEGED" DEDICATION
On March 22, 1954, the Smiths filed a plat for part of Block 3 and for Blocks 4 and 5 of
Cherry Lane Subdivision as Instrument No. 357641 in Ada County ("Plat")? The Plat identifies
a "Walk Way" between Lots 19 and 20 continuing north between two additional lots. The
"Certificate of Owners" portion of the Plat provides in part, "[t]he owners do hereby dedicate to
the use of the public, forever, all streets and rights of way easements not heretofore dedicated as
shown on this plat." See Complaint Ex. A.
For the Court's reference, some recent photographs of the subject property are attached to
the Hess Affidavit as Exhibits A, C, and D.
\
1 For Rowley to get the relief that she seeks, which is apparently an order from the Court
directing her neighbor to remove the shed, she must prove: (l) a clear and unequivocal
dedication to the public; (2) that the City took title by the dedication; (3) that there was a transfer
of title from the City to ACHD; (4) that she has rights to the Walk Way under the common law
doctrine of abutter; (5) that ACHD will at some time in the future abandon the Walk Way; and
(6) that the doctrine of abutter and the fact that ACHD will at some point abandon the Walk Way
provides her standing to seek an injunction requiring her neighbor to remove the shed from the
Walk Way. This legal theory is absurd for many reasons, including if ACHD in fact had title to
the Walk Way, it would not, and no one could make it, abandon the Walk Way.
2 On July 14, 1950, the Smiths filed a plat for Blocks 1, 2, and part of Block 3 of Cherry Lane
Subdivision as Instrument No. 304648 in Ada County. Rowley did not provide this plat to the
Court. This plat shows that part of what is referred to as Walk Way in the 1954 plat existed in
1950 and was not dedicated to the public at that time. See Hess Aff., Ex. B.
MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 2 000038
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III. SUMMARY JUDGMENT STANDARD
"[A] moving party is entitled to summary judgment when the nonmoving party fails to
make a showing sufficient to establish the existence of an element essential to that party's case
on which that party will bear the burden of proof at trial." Asbury Park, LLC v. Greenbriar
Estate Homeowners' Ass'n, Inc., 152 Idaho 338, 271 P.3d 1194, 1~00 (2012). "If facts are
disputed but immaterial to the issue presented, the disputed facts will not preclude summary
judgment." Id (citing Garzee v. Barkley, 121 Idaho 771, 774,828 P.2d 334,337 (Ct. App.
1992)).
IV. ARGUMENT
A. WHERE A PLAT IS UNAMBIGUOUS, THE PARTIES' INTENT MUST BE
ASCERTAINED FROM THE PLAT AS A MATTER OF LAW
To determine whether there was a dedication of land, the Court will interpret the plat like
a deed, giving effect to the intent of the parties. Sun Valley Land & Minerals, Inc. v. Hawkes,
138 Idaho 543, 547, 66 P.3d 798,802 (2003). The Court must first determine whether a deed is
ambiguous, which is a question oflaw. Union Pac. R. Co. v. Ethington Family Trust, 137 Idaho
435,438,50 P.3d 450,453 (2002). A deed is ambiguous if it is reasonably subject to conflicting
interpretations. Neider v. Shaw, 138 Idaho 503, 508,65 P.3d 525,530 (2003). If the Court does
not find ambiguity in the deed, the parties' intent must be found from the language of the deed as
a matter oflaw. C & G, Inc. v. Rule, 135 Idaho 763, 766, 25 P.3d 79 (2001).
B. A DEDICATION FOR PUBLIC USE MUST BE CLEAR AND UNEQUIVOCAL.
"Dedication is essentially the setting aside ofreal property for the use or ownership of
others." Sun Valley Land and Minerals, Inc., 138 Idaho at 548, 66 P.3dat 803. "Idaho
recognizes common law dedication of land both for public, as well as for private use." Id (citing
MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 3
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Monaco v. Bennion, 99 Idaho 529, 532, 585 P.2d 608, 611 (1978».3 "The elements ofa
common law dedication are (1) an offer by the owner clearly and ~equivocally indicating an
intent to dedicate the land and (2) an acceptance of the offer." Id
The offer to dedicate may be made by "recording or filing a subdivision plat depicting the
specific areas subject to dedication, so long as there is a clear and unequivocal indication the
owner intends to dedicate the land as depicted." Id (emphasis added). Rowley has the burden to
show that the Smiths' act or omission manifested an intent to dedicate the land for public use.
State ex. Rei. Haman v. Fox, 100 Idaho 140, 146,594 P.2d 1093, 1099 (1979). And Rowley
must show clear and unequivocal intent by the Smiths to dedicate the Walk Way to the public.
See Asbury Park, 152 Idaho at _,271 P.3d at 1200 (affirming sunimary judgment where
plaintiff could not create an issue of fact as to whether there was a clear and unequivocal offer of
dedication); Saddlehorn Ranch Landowner's, Inc. v. Dyer, 146 Idaho 747, 752,203 P.3d 677,
682 (2009) ("The intent of the owner to dedicate his land to public use must be clearly and
unequivocally shown and must never be presumed.").
The Plat clearly and unequivocally indicates the intent of the Smiths to dedicate the roads
and right-of-ways as they are marked. The Walk Way is not demarked by any of the lines used to
signify a road or right-of-way. Even public utilities easements are shown on the Plat with a
corresponding symbol in the Plat legend. The Walk Way has no such indicator to exemplify that
it was intended to be dedicated to the public.
3A statutory dedication under Idaho Code § 50-1309 also requires a plat to unequivocally
dedicate a road to public use. Idaho Code § 50-1309. Although this statute has been amended
several times, it has always required that a plat demark public rights-of-way in order to dedicate
them. Harshbarger v. Jerome County, 107 Idaho 805, 806-807, 693 P.2d 451,452-453 (1984).
Thus, where a plat depicts no public streets or rights-of-way, there can be no statutory
dedication. Armand v. Opportunity Mgmt. Co., 141 Idaho 709, 714, 117 P.3d 123, 128 (2005).
MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 4
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Rowley has not and cannot meet her burden to create an issue of fact as to whether the
Smiths clearly and unequivocally intended to dedicate the Walk Way to the public. Because of
this, summary judgment should be granted in favor of ACHD.
C. THE PLAT CLEARLY AND UNEQUIVOCALLY DEDICATES "STREETS" AND
"RIGHTS OF WAY EASEMENTS" TO THE PUBLIC, BUT DOES NOT DEDICATE THE
SUBJECT PROPERTY DESCRIBED ON THE PLAN AS "WALK WAY."
The Plat provides in part, "[t]he owners do hereby dedicate to the use of the public,
forever, all streets and rights of way easements not heretofore dedicated as shown on this plat."
See Complaint Ex. A. And the Plat dedicates the streets and right-of-way easements by
explicitly labeling and demarking them with a solid centerline. See id. The Plat's legend also
depicts public utilities easements with a solid line paired with a dotted line that is different from
the centerline indicating a street or right-of-way. See id. The Plat does not, however, include
any such line or label for the "Walk Way" property. Thus, the Plat unambiguously provides that
the Smiths did not intend to dedicate the Walk Way to the public as a street, right-of-way
easement, or public utilities easement.
The Idaho Supreme Court has adopted the maxim expressio lmius est exclusio alterius in
the context of reading a plat and written dedication. See Smylie v. Pearsall, 93 Idaho 188, 192,
457 P.2d 427,431 (1969) (where there is a written dedication of the streets the plat indicates, the
theory of expressio unius est exclusio alterius indicates an intention not to dedicate the areas of
the plat not mentioned in the written dedication); see also Deffenbaugh v. Washington Water
Power Co., 24 Idaho 514, 135 P. 247, 248 (1913). Applying that maxim in this case, the plat
clearly and unequivocally dedicates the streets and right-of-way easements to the public. It does
not however clearly and unequivocally dedicate the property described as "Walk Way" to the
public. Thus the Walk Way was not dedicated to the public.
MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 5
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Further, "[a]n alleged offer of dedication is determined as of the time of the claimed
acceptance." Asbury Park, 152 Idaho at _,271 P.3d at 1199. Had the Smiths wanted to
clearly and unequivocally dedicate the Walk Way to the public, they easily could have described
the subject property as Plaintiff did recently. Compare Complaint Ex. A (the Smiths' 1954
description of the subject property as "Walk Way" in the Plat) with Complaint Ex. C (Plaintiffs
self-serving 2011 description of the subject property as "Public Walkway"). And the fact that
the 1950 Plat, referred to above in footnote 2, makes no dedication of what is called "Walk Way"
in the 1954 Plat also confirms that the Walk Way was not dedicated to the public. See Hess Aff.,
Ex. B.
There is no evidence of an intent by the Smiths to clearly and unequivocally dedicate the
Walk Way to the public. Summary judgment should therefore be entered in favor of ACHD.
D. ALTERNATIVELY, THE PLAT IS AT BEST AMBIGUOUS AS TO THE SMITHS'
DEDICATION INTENT AND ON THAT BASIS SUMMARVJUDGMENT IN FAVOR OF
ACHD IS ALSO PROPER.
Even reading the Plat in the light most favorable to Plaintiff, at most there is an
ambiguity as to the dedication intent of the Walk Way by the Smiths. See Asbury Park, 152
Idaho at _,271 P.3d at 1198 (concluding that a reading of the plat and the CC & Rs created an
ambiguity and summary judgment was proper). Because "unequivocal" and "ambiguous" are
antonyms, no reasonable person could conclude that the ambiguous· statement reflected in the
Plat provides an unequivocal intent to dedicate the Walk Way to the public. See id. at 1200
(citing Molyneux v. Twin Falls Canal Co., 54 Idaho 619, 632, 35 P.2d 651,656 (1934) (noting
that the dictionary definition of "unequivocal" included the meaning "not ambiguous"».
The case West Wood Inv., Inc., v. Acord, 141 Idaho 75, 87, 106 P.3d 401, 413 (2005) is
instructive. In West Wood, the recorded plat and a recorded security interest contained
inconsistent statements regarding ownership of the real property at issue. The Idaho Supreme
MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 6
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Court recognized the inconsistency and concluded that "[t]he surrounding circumstances of the
transaction reveal nothing more ... than an ambiguous intent." 141 Idaho at 87, 106 P.3d at 413.
Thus there was no common law dedication to the public.
At best, the Plat's dedication of "rights of way easements" creates an ambiguity as to
whether the Smiths intended what they described only as Walk Way to be dedicated to the
public. Summary judgment is therefore proper.
E. THE POLICY BEHIND THE LAW OF PUBLIC DEDICATION SUPPORTS THE
CONCLUSION THAT THE WALK WAY IS A COMMON AREA FOR THE USE AND
BENEFIT OF THE LOT HOLDERS OF THE CHERRY LANE SUBDIVISION.
The second part of the test for common law dedication requires the offer be accepted.
Ponderosa Homesite Lot Owners v. Garfield Bay Resort, Inc., 143 Idaho 407, 409, 146 P.3d 673,
675 (2006). "This acceptance can be accomplished 'when the offer is acted upon and lots are
purchased with reference to the plat filed by the offeror. '" Id. (citing Armand v. Opportunity
Mgmt. Co., 141 Idaho 709, 714, 117 P.3d 123, 128 (2005». "Once common law dedication is
accomplished, it has the legal effect of creating an easement in favor of the lot purchasers." Id.
The case Deffenbaugh v. Washington Water Power Co., 24\Idaho 514, 135 P. 247 (1913)
is particularly instructive. There, the plat showed certain streets and avenues as well as an area
designated as "beach." Id. at 247-48. The owner recorded not only the plat but a written
dedication of the streets and avenues which the plat indicated. Id. While the dedication said
nothing of the beach, the plaintiff suggested that the intent of the owner was to dedicate the
beach property to the public. The district court rejected the argument instead holding that the
property was owned by the lot holders of the subdivision and the Idaho Supreme Court affirmed.
Id. at 248.
This case is no different. While the written dedication in the Plat clearly dedicates the
"streets" and "rights of way easements" to the public, there is no mention ofthe Walk Way.
MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY mDGMENT - 7
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Similar to the beach in Deffenbaugh, the Walk Way was granted to the lot purchasers of the
Cherry Creek Subdivision as common area for their use. There is no indication that the Walk
Way was dedicated to the public.
V. CONCLUSION
It is Rowley's burden to demonstrate that the Smiths had aclear and unequivocal intent
to dedicate the Walk Way to the public. The only evidence offered in support of the purported
dedication i~ the Plat, which while clearly and unequivocally dedicating the streets identified on
the Plat to the public, makes no such dedication of the Walk Way. At the very most the Plat
creates an ambiguity as to the dedication intent of the Smiths and therefore ACHD respectfully
request summary judgment in its favor.
DATED this 3rd day of July, 2012.
cott D. Hess, of the firm
Attorneys for Defendant Ada County
Highway District
CERTIFICATE OF SERVICE
I hereby certify that on this 3rd day of July, 2012, I caused to be served a true and correct
copy of the foregoing by the method indicated below, and addressed to the following:
Thomas E. Dvorak
Emily L. McClure
GIVENS PURSLEY LLP
601 West Bannock Street
Boise, Idaho 83701-2720
5648301JDOC
~
D
D
D
U.S. Mail
Hand Delivered
Overnight Mail
Facsimile (208-388-1300)
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Thursday. July 05.2012 at 02:48 PM
CHRISTOPHER D. RICH, CLERK OF THE COURT
BY:._~-£.~~~~ _
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TERRIE H ROWLEY,
Plaintiff,
vs.
CANUTA D BOEREM,
ADA COUNTY HIGHWAY DISTRICT,
CITY OF BOISE,
Defendant.
Case No. CV-OC-2012-08384
ORDER OF RECUSAL
I hereby recuse myse1funder the provision ofRule 40 (d) (4) ofthe Idaho Rules of Civil
~r~c:.~~~e,~~~:habove,entitl,tdmatter...-prv "~~~:r~~.~~'-"~~'~o.Q~~~~~,.~.
Dated this 5th day of July, 2012.
.District Judge
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CERTIFICATE OF MAILING
I hereby certify that on this 5th day of July, 2012, mailed (served) a true and correct copy
of the within instrument to:
Thomas E Dvorak
Attorney at Law
Po Box 2720
Boise ID 83701-2720
Scott D Hess
Attorney at Law
PO Box 2527
Boise ID 83701-2527
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TERRIE H ROWLEY,
Plaintiff,
Case No. CV-OC-2012-08384
NOTICE OF REASSIGNMENT
vs,
CANUTA D BOEREM, ETAL.,
Defendant.
NOTICE IS HEREBY GIVEN That the above-entitled case has been reassigned to the
Honorable RONALD J. WILPER.
DATED Thursday, July 05,2012. ,,",....~..•.•."",,~ \)\CIAL D/ ••••#.
CHRISTOPHER D RICu.."'''' \\) ••••••••••~»~,
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BOISE ID 83701-2527
By:
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- -.:~ ....... . ~ ..<II'~'" • .- ~ ~
<II' 'lJi •• • '" '"
"'". ~ ..'"
ANY PREVIOUSLY SCHEDULED HEARINGS AND OR TRIALS ARE HE iflE ...'
THOMAS DVORAK
ATTORNEY AT LAW
PO BOX 2720
BOISE ID 83701-2720
I NOTICE OF REASSIGNMENT-Criminal 000047 
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2TERRIE H. ROWLEY, a married person dealing
6 with her sole and separate property,
Plaintiff,
3
4
5
7
vs.
8
IN THE DISTRICT COURT OF THE FOURTH JUDICI DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COU TY OF ADA
Case No. CVOC12-08384
CANUTA D. BOEREM, an unmarried individual;
9 ADA COUNTY HIGHWAY DISTRICT; and CITY
OF BOISE,
10 NOTICE OF STATUS CONFERENCE
Defendants.
11
12 YOU ARE HEREBY NOTIFIED That a Status Conference has been set on August 7,
13
14
Dated: 1-9-/:2-
15
16
17
18
19
20
21
22
23
24
25
26 Notice of Status Conference
t
000048
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23
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
CERTIFICATE OF MAILING
I HEREBY CERTIFY That on this & day of ])1.~, 2012, I caused a true and
correct copy of the above and foregoing instrument to~d, postage prepaid, to:
Tom Dvorak
Attorney at Law
PO Box 2720
Boise Id 83701-2720
Scott Muir
Boise City Attorney
PO Box 500
Boise Id 83701-0500
Scott Hess
Attorney at Law
PO Box 2527
Boise Id 83701-2527
"" ••• " , I
Christopher D. Ri ...... '~~..; Sol .~ ""
.. c:::,'» .....f/.,
• •• ~C .By: •••• /' .
Inga nslO'+.· $' .. ( ',.
.. ~ ..... , o.c·
ty CIJr.R: ,,~o ']"]: c: :
.z. v ~ ..::i .~.
::1- , l~'- :-.,::.. ,,:""":
-:. '("'\ •• "'"y •• ..:;:t :~~.... ~y •• ,' ..
'" v.f ••••••••• '0\ ..
'" S'/(] l v \,)\(,\ ..
'" \' ",
'"'......,,,'
Notice of Status Conference
000049
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ORIGINAL
2
3
4 Matthew J. Ryden
5 ANGSTMAN JOHNSON
3649 Lakeharbor Lane
6 Boise, Idaho 83703
Telephone: (208) 384-8588
7 Facsimile: (208) 853-0117
Ryden ISB: 6577
8
9 Attorney for Defendant Canuta Boerem
i.O'---~~--:-T-r-+.J-/~~
A,M, F_fLI~.~. L, ;lfp_
JUl 10 2012
CHRISTOPHER D. RICH, Clerk
By STEPHANIE VIDAK
DEPUTY
10 IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
11 OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
12
13
TERRIE H. ROWLEY, a married person
14 dealing with her sole and separate property,
15
16
17
18
19
20
21
22
Plaintiff,
vs.
CANUTA D. BOEREM, an unmarried
individual; ADA COUNTY HIGHWAY
DISTRICT; and CITY OF BOISE,
Defendants.
Case No.: CVOC1208384
NOTICE OF APPEARANCE
FEE: $66.00
23 Matthew J. Ryden of the firm ANGSTMAN JOHNSON gives notice to the Court
24 and all interested parties of their representation of the Defendant, Canuta D. Boerem, in
25
26
27
28
29
the above entitled-matter. The Court and all parties are requested to make note of said
appearance.
NOTICE OF APPEARANCE - PAGE 1
000050
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DATED this~ day of July, 2012.
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
NOTICE OF APPEARANCE - PAGE 2
M~lc).._O
tlAtTHEWJ~N"""-=-=----
Attorney for Defendant Canuta Boerem
000051
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CERTIFICATE OF SERVICE
2
\-'-
3 I HEREBY CERTIFY that on this~ day of July, 2012, I caused to be served a
4 true copy of the foregoing NOTICE OF APPEARANCE by the method indicated below,
and addressed to those parties marked served below:
5
6
7
8
9
10
11
Served Party
[gI Plaintiff
Counsel
Thomas E. Dvorak
Givens Pursley, LLP
601 W. Bannock St.
Boise, ID 83701
Fax: (208) 388-1300
Means of Service
o U.S. Mail, Postage Paid.
o Hand Delivered
[gI Fax Transmittal
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
[gI Defendant Scott B. Muir o U.S. Mail, Postage Paid.
City of Boise City Attorney's Office
Boise 150 N. Capital Blvd. o Hand Delivered
P.O. Box 500
Boise, Idaho 83701-0500 [gI Fax Transmittal
Fax: (208) 384-4454
[gI Defendant Scott Hess o U.S. Mail, Postage Paid.
Ada County Holland & Hart, LLP
Highway P.O. Box 2527 o Hand Delivered
District Boise, ID 83701-2527
Fax: (208) 343-8869 [gI Fax Transmittal
NOTICE OF APPEARANCE - PAGE 3
000052
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M~ Matthew J. Ry 
NO.-----;::~i£f1t~.J.J,FILEDi.M· P.M. ._
JUL 11 2012
;;:
z
-(,!)
0::
o
J. Frederick Mack, ISB # 1428
Scott D. Hess, ISB # 2897
HOLLAND & HART LLP
U.S. Bank Plaza, Suite 1400
101 South Capitol Boulevard
Post Office Box 2527
Boise, Idaho 83701-2527
Telephone: (208) 342-5000
Facsimile: (208) 343-8869
Attorneys for Ada County Highway District
CHRISTOPHER D. RICH, Clerk
By STEPHANIE VIDAK
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TERRIE H. ROWLEY, a married ) Case No. CV OC 1208384
person dealing with her sole and )
separate property, )
) NOTICE OF SERVICE
Plaintiff, )
)
vs. )
)
CANUTA D. BOEREM, an unmarried )
individual; ADA COUNTY )
HIGHWAY; and CITY OF BOISE, )
)
Defendant. )
-------------)
Pursuant to the Idaho Rules of Civil Procedure, notice is hereby given by the
undersigned counsel that a copy of Ada County Highway District's Motion for
Summary Judgment, Memorandum in Support of Motion for Summary Judgment and
the Affidavit of Counsel in Support of Motion for Summary Judgment was served in the
manner indicated upon the attorneys listed below in the Certificate of Service on July
10,2012.
NOTICE OF SERVICE - 1 000053
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DATED this l ["'-day of July 2012.
HOLLAND & HART LLP
NOTICE OF SERVICE - 2 000054
       
    
    
CERTIFICATE OF SERVICE
I hereby certify that on this JLday of July, 2012, I caused to be served a true
and correct copy of the foregoing by the method indicated below, and addressed to the
following:
Thomas E. Dvorak
Emily L. McClure
GIVENS PURSLEY LLP
601 West Bannock Street
Boise, Idaho 83701-2720
Fax: 208-388-1300
Attorneyfor Terrie Rowley
Scott B. Muir
Boise City Attorney Office
150 N. Capitol Blvd.
Boise, Idaho 83701
Attorney for The City ofBoise
Matthew T. Christensen
Angstman Johnson
3649 N. Lakeharbor Lane
Boise, Idaho 83703
Fax: 208-853-0117
Attorneyfor Canuta D. Boerem
~
o
o
o
~
o
o
o
~
o
o
o
U.S. Mail
Hand Delivered
Overnight Mail
Telecopy (Fax)
U.S. Mail
Hand Delivered
Overnight Mail
Telecopy (Fax)
U.S. Mail
Hand Delivered
Overnight Mail
Telecopy (Fax)
NOTICE OF SERVICE - 3
f'br HOLLAND & HART LLP
000055
   
                  
               
 
   
   
   
    
   
  
    
   
    
    
   
      
   
  
    
   
  
     
    
 
 
 
 
 
 
 
 
 
 
 
 
  
  
  
  
  
  
  
  
  
  
  
  
     
J. Frederick Mack, ISB # 1428
Scott D. Hess, ISB # 2897
HOLLAND & HART LLP
U.S. Bank Plaza, Suite 1400
101 South Capitol Boulevard
Post Office Box 2527
Boise, Idaho 83701-2527
Telephone: (208) 342-5000
Facsimile: (208) 343-8869
NO. ---tr--rtf'r
A.M. FIL~.~~~
JUL 112012
CHRISTOPHERD. RICH, Clerk
Ely STEPHANIE ViDAK
DEPUTY
Attorneys for Ada County Highway District
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TERRIE H. ROWLEY, a married
person dealing with her sole and
separate property,
Case No. CV OC 1208384
MOTION FOR
DISQUALIFICATIONPlaintiff,
Defendant.
vs.
)
)
)
)
)
)
)
)
CANUTA D. BOEREM, an unmarried )
individual; ADA COUNTY )
HIGHWAY; and CITY OF BOISE, )
)
)
-------------)
Comes Now Defendant, Ada County Highway District by and through its
attorneys of record Holland & Hart LLP and moves this Court, pursuant to Idaho Rule
of Civil Procedure 40(d)(l) to disqualify Judge Ronald Wilper in this matter. This
motion is not made for the purpose of hindering, delaying or obstructing the
administration of justice. The original of this motion has been filed with the Clerk of
the Court, with a copy provided to Judge Wilper.
MOTION FOR DISQUALIFICATION - 1
000056
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DATED this JJ-: day of July 2012.
HOLLAND & HART LLP
. Frederick Mack, of the firm
Attorneys for Ada County Highway District
MOTION FOR DISQUALIFICATION - 2
000057
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CERTIFICATE OF SERVICE
I hereby certify that on this~day of July, 2012, I caused to be served a true
and correct copy of the foregoing by the method indicated below, and addressed to the
following:
Thomas E. Dvorak
Emily L. McClure
GIVENS PURSLEY LLP
601 West Bannock Street
Boise, Idaho 83701-2720
Fax: 208-388-1300
Attorneyfor Terrie Rowley
~ U.S. Mail
D Hand Delivered
D Overnight Mail
D Telecopy (Fax)
Scott B. Muir
Boise City Attorney Office
150 N. Capitol Blvd.
Boise, Idaho 83701
Attorneyfor The City ofBoise
Matthew T. Christensen
Angstman Johnson
3649 N. Lakeharbor Lane
Boise, Idaho 83703
Fax: 208-853-0117
Attorneyfor Canuta D. Boerem
l}?J
D
D
D
fgj
D
D
D
U.S. Mail
Hand Delivered
Overnight Mail
Telecopy (Fax)
U.S. Mail
Hand Delivered
Overnight Mail
Telecopy (Fax)
MOTION FOR DISQUALIFICATION - 3 000058
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J. Frederick Mack, ISB # 1428
Scott D. Hess, ISB # 2897
HOLLAND & HART LLP
U.S. Bank Plaza, Suite 1400
101 South Capitol Boulevard
Post Office Box 2527
Boise, Idaho 83701-2527
Telephone: (208) 342-5000
Facsimile: (208) 343-8869
:. :I:ItS}2
JUL , 7 2012
CHRISTOPHER D. RICH, afark
By SAYTHARA KHAM·ONE
DEPUTY
Attorneys for Ada County Highway District
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TERRIE H. ROWLEY, a married
person dealing with her sole and
separate property,
Case No. CV OC 1208384
ORDER ON MOTION FOR
DISQUALIFICATION
Defendant.
Plaintiff,
vs.
)
)
)
)
)
)
)
)
CANUTA D. BOEREM, an unmarried )
individual; ADA COUNTY )
HIGHWAY; and CITY OF BOISE, )
)
)
-------------)
Defendant, Ada County Highway District, by and through its attorneys of record,
Holland & Hart, and has filed a Motion for an Order disqualifying the Honorable
Ronald J. Wilper pursuant to Rule 40(d)(1) of the Idaho Rule of Civil Procedure.
Accordingly, the above-captioned matter will be reassigned by the Clerk of the Court
DATED this I t ~f July 2012.
ORDER ON MOTION FOR DISQUALIFICATIO - 1
000059
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CERTIFICATE OF SERVICE
I hereby certify that on this JUl Idl/g11July, 2012, I caused to be served a true
and correct copy of the foregoing by the method indicated below, and addressed to the
following:
Thomas E. Dvorak
Emily L. McClure
GIVENS PURSLEY LLP
60I West Bannock Street
Boise, Idaho 83701-2720
Fax: 208-388-1300
Attorney for Terrie Rowley
Scott B. Muir
Boise City Attorney Office
150 N. Capitol Blvd.
Boise, Idaho 83701
Attorney for The City ofBoise
Matthew T. Christensen
Angstman Johnson
3649 N. Lakeharbor Lane
Boise, Idaho 83703
Fax: 208-853-0117
Attorneyfor Canuta D. Boerem
J. Frederick Mack
Holland & Hart, LLP
PO Box 2527
Boise, Idaho 83701
Fax: 208-343-8869
Attorneyfor Ada County Highway District
~
D
D
D
~
D
D
D
i
D
D
D
~
D
D
D
U.S. Mail
Hand Delivered
Overnight Mail
Telecopy (Fax)
U.S. Mail
Hand Delivered
Overnight Mail
Telecopy (Fax)
U.S. Mail
Hand Delivered
Overnight Mail
Telecopy (Fax)
U.S. Mail
Hand Delivered
Overnight Mail
Telecopy (Fax)
, ",11""",
" '"
..........« ~\H JUn/r..""
.... <l. \ •••••• 1./ ' ..CHIIIS1tJPIfEFI""" _':l~ .. .. '.4 ...... .... .. .. "-(" ,
. .- . . ,
ORDER ON MOTION FOR DISQUALIFICATION. 2 000060
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    LIFI TION -  
Filed ' . .,.day, July 17, 2012 at 12:43 PM
BY:
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TERRIE H ROWLEY
Plaintiff,
VS.
CANUTA D BOEREM
ADA COUNTY HIGHWAY DISTRICT
) CASE NO. CV-OC-2012-08384
)
) NOTICE OF REASSIGNMENT
)
)
)
)
)
CITY OF BOISE
Defendant.
NOTICE IS HEREBY GIVEN that the above-entitled case has been reassigned to
the Honorable MIKE WETHERELL.
.... •• C' ~
':.. :/ .. .. ..
, '<J'/ •••••••• <V"':- ......
" ~(J ~ ~. ,"
### IN AND ~() ,.'
'" .,",...."..
By:_~
Deputy
•••1..11.","~,I r I""
.... \\JDIC/lI '"
.. ~\. - /\ ,
.... '<'\' ••••••• (.If '
.. ..:." •• •• "n ....
.. ~. -G • v';-' ..
Christopher D~6..h.·· _s,\r.\ ~ '=:.~. -~ ..Clerk of the D~ CU&1H, : ~ :
... • ~ 0': ::
, ,,,0 .;- ...
",-v • f- ...
t W • ~< ...
Dated this 17th day of July, 2012.
ANY OTHER HEARINGS CURRENTLY SET WILL HAVE TO BE RESET WITH THE NEWLY
ASSIGNED JUDGE!
NOTICE OF REASSIGNMENT
Court Reference CV-OC-2012-08384
000061
  _ .  .     
CHRISTOPHER D. ICH, CLERK OF THE COURT 
BY:-----:~~n*~~----
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CERTIFICATE OF MAILING
I hereby certify that on Tuesday, July 17, 2012, I have delivered a true and accurate copy of
the foregoing document to the following parties in the method indicated below:
Thomas E. Dvorak
Emily L. McClure
Attorneys At Law
601 W. Bannock Street
Boise, 10 83701-2720
Scott B. Muir
Boise City Attorney Office
150 N. Capitol Blvd
Boise, 10 83701
Matthew T. Christensen
Angstman Johnson
3649 N. Lakeharbor Lane
Boise, 10 83703
J. Frederick Mack
Attorney At Law
P.O. Box 2527
Boise, 10 83701
""1111 11,,,
,., RT I,
", (OU 47: ""
,," ,,\ ••••••• I; .; " ..
.. :',.'-' •• •• "u ..
CHRISTOPHER o. RItl4>:- ••• ()F ... ••• I:::J ~
.. F-:.,,' • 'It;;-. ;.-' ..Clerk of the Court :!::2: . J' ~ 0. :
-0· , );., .;J;>-.,
=_: 0;;- ~:r--:;By: . • II) , v. ~'~
lerlCo '6, •• 0 .. r"::- ::
*~ • • "-)".
':. ,,(> •• •• ~"y ..
.. o· .;...,. ..
.., '1' •••••••• ",\ ..
, -'If) \.,.1 ..
"'" .4 COUNi'l ",,,
',', .
ANY OTHER HEARINGS CURRENTLY SET WILL HAVE TO BE RESET WITH THE NEWLY
ASSIGNED JUDGEI
NOTICE OF REASSIGNMENT
Court Reference CV-OC-2012-08384
000062
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ORIGINAL
2
3
4 Matthew 1. Ryden
5 ANGSTMAN JOHNSON
3649 Lakeharbor Lane
6 Boise, Idaho 83703
Telephone: (208) 384-8588
7 Facsimile: (208) 853-0117
Ryden ISB: 6577
8
9 Attorney for Defendant Canuta D. Boerem
10
NO. -._F_IL~~.a0/6
A.M.
JUL 18 2012
CHRISTOPHER D. RICH, Clerk
By ANNAMARIE MEYER
DEPUTY
11
12
13
14
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TERRIE H. ROWLEY, a married person
dealing with her sole and separate property,
15
16
17
18
19
20
21
22
23
24
25
Plaintiff,
vs.
CANUTA D. BOEREM, an unmarried
individual; ADA COUNTY HIGHWAY
DISTRICT; and CITY OF BOISE,
Defendants.
CANUTA D. BOEREM, an individual,
Counterclaimant,
vs.
Case No.: CVOC1208384
ANSWER, COUNTERCLAIM AND
THIRD-PARTY COMPLAINT
FEE: $14.00
26 TERRIE H. ROWLEY, a married person
dealing with her sole and separate property,
27
28
29
Counterdefendant.
,
ANSWER, COUNTERCLAIM AND THIRD-PARTY COMPLAINT - PAGE 1
Matter: 7014-002
000063
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23
4
5
6
7
8
9
10
11
12
13
CANUTA D. BOEREM, an individual,
Third-Party Plaintiff,
vs.
HEIRS OF THE ESTATE OF DAROLD G.
SMITH and MINERVA T. SMITH, husband
and wife, and DOES 1-20,
Third-Party Defendants.
Defendant Canuta D. Boerem ("Defendant" or "Boerem"), by and through her
counsel of record, ANGSTMAN JOHNSON, in reply to Plaintiffs Complaint filed May
9,2012 (the "Complaint"), admits, denies and alleges as follows:
FIRST DEFENSE
14
1.
15
granted.
16
17
18 2.
The Complaint fails to state a cause of action upon which relief can be
SECOND DEFENSE
Boerem denies each and every allegation of the Complaint not specifically
19
20
21
22
admitted herein.
3. Boerem lacks sufficient knowledge or information to admit to deny the
allegations of Paragraph 1 of the Complaint and therefore denies these allegations.
23
24
4.
5.
Boerem admits the allegations of Paragraph 2 through 4 of the Complaint.
In response to the allegations of Paragraphs 5 and 6 of the Complaint,
25
26
Boerem admits only that jurisdiction and venue are proper within this Court.
27
6. Boerem admits the allegations of Paragraphs 7 and 8 of Plaintiffs
28 Complaint.
29
ANSWER, COUNTERCLAIM AND THIRD-PARTY COMPLAINT - PAGE 2
Matter: 7014-002
000064
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
     
  
 
       
      
     
  
           
            
         
  
               
 
  
            
  
            
            
             
              
            
             
  
 
       
  
23
4
7. In response to the allegatiCfs of Paragraph 9 of the Complaint, Boerem
!
states that the legal descriptions of the Boq-em Property, the Rowley Property, along with
.I
the plat included as a part of Exhibit A to t~e Complaint, speak for themselves.
5 8. In response to the allegations of Paragraph 10 of Plaintiffs Complaint,
6
7
8
9
10
11
12
13
14
15
16
Boerem admits that the Boerem Property is located to the west of the Rowley Property,
but denies that the properties are not contiguous. Boerem lacks sufficient knowledge or
information to admit or deny whether the survey attached to the Complaint as Exhibit C
accurately describes the property referred to in the Complaint as the Walk Way Property,
and therefore denies such allegation. Boerem specifically denies that the Walk Way
Property is a "public walkway."
9. Paragraphs 11, 12, 13, 14, 15 and 16 of the Complaint assert legal
conclusions to which no response is required. With respect to any stated facts contained
in said paragraphs, Boerem denies the same.
17 10. In answering Paragraph 17 of the Complaint, Boerem admits only that she
18
19
20
has placed a shed on her property, which may include a portion of the property referred to
in the Complaint as the Walk Way Property.
21 11. In response to Paragraph 18 of Plaintiffs Complaint, Boerem hereby
22 incorporates and realleges her answers to each of the paragraphs referenced therein.
23 12. Boerem states that Paragraphs 19,20,21 and 22 assert legal conclusions to
24
25
26
which no response is required. With respect to any stated facts contained in said
paragraphs, Boerem denies the same.
27 13. In response to Paragraph 23 of Plaintiffs Complaint, Boerem hereby
28
29
incorporates and realleges her answers to each of the paragraphs referenced therein.
ANSWER, COUNTERCLAIM AND THIRD-PARTY COMPLAINT - PAGE 3
Matter: 7014-002
000065
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4
14. Boerem states that Paragraphs 24, 25, 26, 27 and 28 assert legal
conclusions to which no response is required. With respect to any stated facts contained
in said paragraphs, Boerem denies the same.
5 15. In response to paragraph 29 of Plaintiff s Complaint, Boerem hereby
6 incorporates and realleges her answers to each of the paragraphs referenced therein.
7 16. Boerem states that Paragraphs 30, 31, 32, 33 and 34 assert legal
8
9
10
conclusions to which no response is required. With respect to any stated facts contained
in said paragraphs, Boerem denies the same.
11 17. In response to paragraph 35 of Plaintiffs Complaint, Boerem hereby
12
13
14
15
incorporates and realleges her answers to each of the paragraphs referenced therein.
18. Boerem states that Paragraphs 36, 37 and 28 assert legal conclusions to
which no response is required. With respect to any stated facts contained in said
16 paragraphs, Boerem denies the same.
17 19. In response to Paragraph 39 of Plaintiffs Complaint, Boerem hereby
18
19
20
21
22
incorporates and realleges her answers to each of the paragraphs referenced therein.
20. Boerem states that Paragraphs 40 and 41 assert legal conclusions to which
no response is required. With respect to any stated facts contained in said paragraphs,
Boerem denies the same.
23 21. In response to Paragraph 42 of the Complaint, Boerem denies that Plaintiff
24
25
26
is entitled to attorneys' fees or costs.
AFFIRMATIVE DEFENSES
27
28
29
22. The Walk Way Property was never dedicated to the public.
ANSWER, COUNTERCLAIM AND THIRD-PARTY COMPLAINT - PAGE 4
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23. The offer of dedication of the Walk Way Property to the public, if any,
was never accepted by the City of Boise, the Board of County Commissioners, the Ada
County Highway District ("ACHD") or any other appropriate authority.
5 24. The offer of dedication of the Walk Way Property, if any, was revoked by
6 the City of Boise, ACHD and every other appropriate authority.
7 25. The City of Boise, ACHD and every other applicable public entity have
8
9
disclaimed any interest in the Walk Way Property.
10
11
26.
27.
The Walk Way Property has not been used by the public as a walk way.
Boerem and her predecessors-in-interest have exclusively occupied,
12
13
14
15
16
possessed and improved the Walk Way Property for between 36 and 55 years. As a
result, Plaintiffs rights to the Walk Way Property, if any, including any abutter's rights,
have been transferred to Defendant Boerem pursuant to the doctrines of adverse
possession and/or boundary by agreement.
17
18
19
28.
29.
Plaintiffs claims are barred by application of estoppel.
Plaintiffs claims are barred by application of laches.
20
30. Plaintiffs claims are barred by the doctrine of unclean hands.
21 31. No justiciable controversy exists upon which Plaintiff is entitled to
22 declaratory relief.
23 32. Plaintiff is not entitled to injunctive relief because the allegations of the
24
25
26
Complaint do not allege or show sufficient evidence of the existence of a reasonable
likelihood of success.
27 33. Plaintiff is not entitled to injunctive relief because the allegations of the
28
29
Complaint do not allege or show the existence of immediate or irreparable injury.
ANSWER, COUNTERCLAIM AND THIRD-PARTY COMPLAINT - PAGE 5
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5
6
7
8
9
10
34. By pleading certain defenses as affirmative defenses, Boerem does so for
the purpose of completeness and does not intend to suggest that she has the burden of
proof on any such defenses. Furthermore, Boerem has not had an opportunity to conduct
a sufficient investigation and discovery to determine whether additional defenses are
available that may be pled at this time. Boerem reserves the right to amend its answer in
the event such investigation or discovery reveals the existence of facts that will support
other defenses or claims.
REQUEST FOR JURY TRIAL
11
12
35. Boerem demands a jury trial on all issues so triable.
PRAYER FOR RELIEF
13
14
WHEREFORE, Defendant Boerem prays for judgment as follows:
15
1. That Plaintiffs Complaint be dismissed with prejudice, and that Plaintiff
16 take nothing thereby;
17 2. For costs and attorneys' fees pursuant to LR.C.P. 54, Idaho Code §§ 12-
18
19
20
21
22
23
24
25
26
27
28
29
120 and 12-121; and
3. For such other and further relief as the Court deems just and proper.
COUNTERCLAIM AND THIRD-PARTY COMPLAINT
Defendant/Counterclaimant/Third-Party Plaintiff Canuta D. Boerem, by and
through her undersigned counsel, Angstman Johnson, for her cause of action and claims
for relief against the above-named Counterdefendant and Third-Party Defendants,
complains and confirms and alleges as follows:
ANSWER, COUNTERCLAIM AND THIRD-PARTY COMPLAINT - PAGE 6
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5
1. The facts described or admitted in Boerem's Answer and Affirmative
Defenses are incorporated in this Counterclaim and Third-Party Complaint. In addition,
Boerem alleges as follows:
PARTIES AND JURISDICTION
6 2. Boerem is the owner of certain real property located at 2818 W. Kathryn
7
8
9
Street in Boise, Idaho, which is more particularly described in the Deed attached to
Plaintiffs Complaint as Exhibit B (the "Boerem Property").
10
3. Counterdefendant Rowley is the owner of certain real property located at
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
2812 W. Kathryn Street in Boise, Idaho, which is more particularly described in the Deed
attached to Plaintiffs Complaint as Exhibit A (the "Rowley Property").
4. By this action, Boerem claims an interest in a lO-foot by 89-foot parcel of
real property in Ada County, Idaho, lying immediately to the east of the Boerem Property
and more particularly described in the attached Exhibit 1 (the "Subject Parcel"). Upon
information and belief, the Subject Parcel is physically identical to the property described
to as the "Walk Way Parcel" in the Plaintiffs Complaint in this matter.
5. The heirs of the estate of Darold G. Smith and/or Minerva T. Smith, the
identities of whom are presently unknown to Boerem, may have or claim an interest in
the Subject Parcel. If the identities of such unknown heirs, if any there be, should be
discovered during the pendency of this action, Boerem will move to add them as named
parties.
26 6. There may be other persons or entities claiming to own or have some
27
28
29
right, title or interest in and to the Subject Parcel or some portion thereof. If so, their
existence and names are at present unknown to Boerem. Any such persons are joined as
ANSWER, COUNTERCLAIM AND THIRD-PARTY COMPLAINT - PAGE 7
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4
5
6
7
8
9
unknown owners or unknown heirs or unknown devisees of any deceased person
claiming any right, title or interest in and to any or all of the Subject Parcel, and any other
person or entity who has or may have an interest in and to the property which is the
subject of this action are referenced for convenience by the fictitious designation of
DOES 1-20. If the existence of any such unknown owners or claimants, if any there be,
should be discovered during the pendency of this action, Boerem will move to add them
as named parties.
10
7. To the extent that this Court has jurisdiction over Rowley's initial action
11
12
13
14
15
16
17
as set forth in her Complaint, the Court has jurisdiction over the subject matter of this
counterclaim and third-party complaint.
8. To the extent this Court is the proper venue for Rowley's initial action as
set forth in the Complaint, this Court is the proper venue for this counterclaim and third-
party complaint.
COMMON ALLEGATIONS
18
19
9. Boerem acquired the Boerem Property on or about July 14, 1976.
20
21
10. Boerem has enjoyed exclusive use and possession of the entirety of the
Subject Parcel from July 14, 1976 through the present.
22 11. Upon information and belief, the owners of the Boerem Property have
23
24
25
26
27
28
29
enjoyed exclusive use and possession of the Subject Parcel since approximately 1956.
12. Prior to Rowley's initiation of this lawsuit, all owners of lots adjacent to
the "WALK WAY" shown on the plat included as a part of Exhibit A to Plaintiff s
Complaint (the "1956 Plat") have treated the Walk Way as part of the lots immediately to
the west of such Walk Way.
ANSWER, COUNTERCLAIM AND THIRD-PARTY COMPLAINT - PAGE 8
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4
5
6
7
8
9
10
13. Boerem has improved, maintained or cultivated the Subject Parcel since
July 1976.
14. Sometime prior to July 14, 1976, the then-owner of the Rowley Property
installed a series of two fences along the boundary representing the eastern edge of the
Subject Parcel and the western edge of the Rowley Property (collectively, the "Rowley
Fence").
15. The Rowley Fence was intended to mark the boundary between the
Rowley Property and the Boerem Property.
11 16. From not later than July 1976 through the present, the Rowley Fence,
12
13
14
along with fences subsequently installed immediately to either side of it, has served as the
boundary between the Boerem Property and the Rowley Property.
15
17. In or before 1985, Boerem installed a sprinkler system in her backyard,
16 including the portion thereof comprised of portion of the Subject Parcel. The sprinkler
17 system remains in the location it was originally installed.
18
19
18. In or before 1993, Boerem enclosed her back yard, including the portion
20
21
thereof compromised of a portion the Subject Parcel, by installing a cedar fence. The
cedar fence remains in the location it was originally installed.
22
23
19.
20.
Rowley became the owner of the Rowley Property in or about 1992.
Prior to initiating this dispute, Rowley did not object to Boerem's
24
25
26
27
28
29
exclusive use, enclosure, possession or improvement of the property lying to the west of
the Rowley Fence, including the Subject Parcel.
ANSWER, COUNTERCLAIM AND THIRD-PARTY COMPLAINT - PAGE 9
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CLAIM ONE
Adverse Possession as to Rowley and Third-Party Defendants
21. Boerem hereby incorporates the foregoing paragraphs as if set forth in full.
5 22. For at least 36 years, Boerem, and/or her predecessors in interest have,
6
7
8
9
10
exclusively and under claim of right, continuously, openly and notoriously possessed and
occupied the Subject Parcel.
23. For at least 36 years, Boerem and/or her predecessors in interest have paid
all taxes levied and assessed against the Subject Parcel, if any.
11 24. For at least 36 years, Boerem and/or her predecessors in interest have
12
13
14
protected the Subject Parcel by substantial enclosure, and cultivated or improved such
property.
15
25. Boerem is entitled to a decree of this Court indicating that she acquired
16
17
18
19
20
title to the Subject Parcel, along with any abutter's rights to the same claimed by Rowley,
by adverse possession.
CLAIM TWO
Boundary by Agreement as to Rowley
21
22
26.
27.
Boerem hereby incorporates the foregoing paragraphs as if set forth in full.
As a result of the appearance of the "WALK WAY" on the 1956 Plat,
23
24
25
26
along with the absence of any dedication or application of the same to the public use,
there was uncertainty as to the location of the boundary between the Rowley Property and
the Boerem Property.
27 28. Sometime pnor to July 1976, the respective owners of the Boerem
28
29
Property and the Rowley Property consented to the construction and placement of the
ANSWER, COUNTERCLAIM AND THIRD-PARTY COMPLAINT - PAGE 10
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4
5
6
Rowley Fence along the eastern boundary of the platted "WALK WAY" where such
platted "WALK WAY" abutted the Rowley Property.
29. Subsequent to the installation of the Rowley Fence, the owners of the
Boerem Property and Rowley Property treated the Rowley Fence as the boundary
between the two properties.
7 30. For at least 25 years following the installation of the Rowley Fence,
8
9
10
owners of the Rowley Property allowed the owners of the Boerem Property to improve
the land lying to the west of such fence, including the Subject Parcel.
11 31. By virtue of the long-term acquiescence and recognition by Boerem,
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
Rowley and their predecessors-in-interest of the Rowley Fence as the boundary between
the Boerem Property and Rowley Property, said fence has become the true boundary
between such properties.
ATTORNEY FEES
Pursuant to LR.C.P. 54 and Idaho Code §§ 12-120 and 12-121, Boerem is entitled
to recover her costs and attorneys fees in prosecuting this action. Boerem has employed
the firm of Angstman Johnson to aid Boerem in the prosecution of her counterclaim and
third-party complaint, and the sum of $5,000.00 is a reasonable attorney fee if judgment
is entered by default. Boerem is entitled to such additional sums as the Court deems just
and equitable ifjudgment is entered other than by default.
IIIII
//III
//III
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5
6
PRAYER FOR RELIEF
WHEREFORE, Boerem prays for judgment as follows:
1. For an order quieting title to the Subject Parcel, finding Boerem is the
owner in fee simple of such property and decreeing that Rowley and the Third-Party
Defendants have no right, title or interest in the Subject Parcel;
7 2. For an order fixing the Rowley Fence as the boundary between the
8
9
Boerem Property and the Rowley Property;
10
3. For reasonable costs and attorneys' fees; and/or
11 4. For such other and further relief as the Court may deem just and proper.
\~
12 DATED this K day of July, 2012.
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
d¥\Hh¥R~"""""""'---
Attorney for Defendant Canuta D. Boerem
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•CERTIFICATE OF SERVICE
2
\--\-
3 I HEREBY CERTIFY that on this 1t- day of July, 2012, I caused to be served a
4 true copy of the foregoing ANSWER AND COUNTERCLAIM by the method indicated
below, and addressed to those parties marked served below:
5
6
7
8
9
10
11
Served Party
~ Plaintiff
Counsel
Thomas E. Dvorak
Givens Pursley, LLP
601 W. Bannock St.
Boise, ID 83701
Fax: (208) 388-1300
Means of Service
D U.S. Mail, Postage Paid.
D Hand Delivered
~ Transmittal
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
r:( Defendant Scott B. Muir D U.S. Mail, Postage Paid.
City of Boise City Attorney's Office
Boise 150 N. Capital Blvd. D Hand Delivered
P.O. Box 500
Boise, Idaho 83701-0500 [3Fax Transmittal
Fax: (208) 384-4454
c:( Defendant Scott Hess D U.S. Mail, Postage Paid.
Ada County Holland & Hart, LLP
Highway PO Box 2527 D Hand Delivered.
District Boise, ID 83701-2527
Fax: (208) 343-8869 E:j'Fax Transmittal
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6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
EXHIBIT 1
Legal Description
A parcel of land being a 10 foot wide parcel of land labeled a "walkway" on the plat of
Cherry Lane Subdivision No.2 according to the plat thereof, filed in Book 13 of Plats at
Page(s) 866, Records of Ada County, Idaho, located between Lot 19 and Lot 20, Block 3,
Cherry Lane Subdivision No.2, as recorded in Book 13 of Plats at Page(s) 866, Records
of Ada County, Idaho, said "walkway" lying in the NEl/4SEl/4 of Section 21, Township
3 North, Range 2 East, Boise Meridian, City of Boise, Ada County, Idaho and being more
particularly described as follows:
Commencing at a found 12" iron pin marking the SE Comer of said 10 foot wide
walkway being also the SW Comer of said Lot 20, Block 3, Cherry Lane Subdivision No.
2, said comer also marking the REAL POINT OF BEGINNING; thence
South 89°45'00" West 10.00 feet along the South boundary of said 10.00 foot wide
walkway and the Northerly right of way of W. Kathryn Street to a found 12" iron pin
marking the SW Comer of said 10 foot wide walkway and the SE Comer of said Lot 19;
thence
North 00°04'00" East 89.00 feet along the West boundary of said 10 foot wide walkway
and the East boundary of said Lot 19 to a set 12" iron pin marking the NW Comer of said
10 foot wide walkway and the NE Comer of said Lot 19; thence
North 89°45'00" East 10.00 feet along the North boundary of said 10 foot wide walkway
and along the North boundary of said Cherry Lane Subdivision No.2 to a found 12" iron
pin marking the NE Comer of said 10 foot wide walkway and the NW Comer of said Lot
20; thence
South 00°04'00" West 89.00 feet along the East boundary of said 10 foot wide walkway
and the West boundary of said Lot 20 to the REAL POINT OF BEGINNING.
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~Qi2) ,)!)
l' 8-0 .J. Frederick Mack, ISB # 1428
Scott D. Hess, ISB # 2897
-J A. Dean Bennett, ISB #7735
c:':( HOLLAND & HART LLP;_::~ U.S. Bank Plaza, Suite 1400
101 South Capitol Boulevard
Post Office Box 2527
Boise, Idaho 83701-2527
Telephone: (208) 342-5000
Facsimile: (208) 343-8869
A-M'- P.~.L _
JUL 19 2012
CHRISTOPHER D. RleH Clerk
By KATHY BIEHL I
Depuly
Attorneys for Ada County Highway District
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TERRIE H. ROWLEY, a married
person dealing with her sole and
separate property,
Case No. CV OC 1208384
NOTICE OF HEARING ON
ACHD'S MOTION FOR
SUMMARY JUDGMENT
Plaintiff,
Defendant.
vs.
)
)
)
)
)
)
)
)
CANUTA D. BOEREM, an unmarried )
individual; ADA COUNTY )
HIGHWAY; and CITY OF BOISE, )
)
)
-------------)
PLEASE TAKE NOTICE that the hearing on Defendant, Ada County Highway
District, will be September 4, 2012 at 2:30 p.m.. , before the Honorable Judge Michael
Wetherell, Ada County Courthouse, 200 W. Front St. Boise,Idaho.
DATED this ffday of July 2012.
cott D. Hess, 0 the firm
Attorneys for Ada County Highway District
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CERTIFICATE OF SERVICE
I hereby certify that on this )!t;aay of July, 2012, I ca~sed to be served a true
and correct copy of the foregoing by the method indicated below, and addressed to the
following:
Thomas E. Dvorak
Emily 1. McClure
GIVENS PURSLEY LLP
601 West Bannock Street
Boise, Idaho 83701-2720
Fax: 208-388-1300
Attorney for Terrie Rowley
B
D
D
U.S. Mail
Hand Delivered
Overnight Mail
Telecopy (Fax)
Scott B. Muir
Boise City Attorney Office
150 N. Capitol Blvd.
Boise, Idaho 83701
Attorneyfor The City ofBoise
l1J-- , U.S. Mail
o 'B:and Delivered
D Overnight Mail
D Telecopy (Fax)
Matthew T. Christensen
Angstman Johnson
3649 N. Lakeharbor Lane
Boise, Idaho 83703
Fax: 208-853-0117
Attorneyfor Canuta D. Boerem
~
D
D
U.S. Mail
Hand Delivered
Overnight Mail
Telecopy (Fax)
5666334_I.DOC
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IN TIlE DISTRICT COURT OF TIlE FOURTH JUDICIAL DIST8tIE129lD12
TIlE STATE OF IDAHO, IN AND FOR TIlE COUNT~
_.._ClIft
.....
TERRIE H ROWLEY,
Plaintiff,
vs.
CANUTA D BOEREM,
ADA COUNTY HIGHWAY DISTRICT,
CITY OF BOISE,
Defendant.
Case No. CV-OC-2012-08384
NOTICE OF SCBBDUL'ING
CONFBRBNCB AND
MOTION PRACTICE
YOU ARE HEREBY NOTIFIED that the above-captioned case is set
for a scheduling conference to commence on Friday, October 05,
2012 @ 03:30 P.N before the Honorable Michael E. Wetherell, Ada
County Courthouse, 200 W. Front Street, Boise, Idaho.
The purpose of the conference will be to enter a scheduling
order regarding the deadlines contained in the attached schedule.
Counsel must be fully familiar with the case and have authority
to stipulate to scheduling deadlines and to such other matters as
may be reasonably anticipated to be discussed.
In lieu of this scheduling conference, all parties may
stipulate to deadlines and other information required in the
attached Stipulation for Scheduling and Planning. This
stipulation must be completed and signed by all parties, and
filed with the court THE FRIDAY before the scheduling conference.
(September 28, 2012)
YOU ARE FURTHER NOTIFIED that the following shall apply to
NOTICB OF SCBBDULL._ CONFBRBNCB AND MOTION Plt.-_ICE- 1
000079
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motions filed in this case.
A. MOTIONS GENERALLY (applies to every motion)
1. One additional copy of the motion and of all moving or
opposing papers (including affidavits, and briefs) must be
submitted to the judge's chambers when such documents are filed
or lodged with the clerk of the court. If in your brief you rely
upon any case decided by an appellate court outside of Idaho, you
must attach a copy of that case to the copy of your brief
submitted to the judge's chambers.
2. The amount of time each side will be a1lotted for oral
argument on a motion will be set by the Court.
3. If a notice of hearing is not filed within fourteen (14)
days after the motion is filed, the motion will be deemed
withdrawn.
4. The attention of counsel is called to local rule 2.1 of
the Fourth Judicial District, which reads as follows:
2.1 Scheduling Court Hearings or Proceedings. To schedule or re-
schedule any court hearing or proceeding, counsel must contact
the clerk of the presiding judge to arrange a time certain. If a
hearing or proceeding is rescheduled at the request of counsel,
counsel is responsible for noticing opposing counsel. The general
schedules for each judge are located on the web site for the
Fourth Judicial District,www2.state.id.us/fourthjudicial.
5. No motion will be heard within twenty-eight (28) days
before trial unless the motion could not have been heard earlier.
B. MOTIONS TO COMPEL DISCOVERY
1. A motion to compel discovery must be accompanied by an
affidavit showing what efforts were made to resolve the dispute
before the motion was filed.
2. Reasonable expenses incurred when successfully
prosecuting or opposing a motion to compel discovery shall be
awarded as provided in Rule 37(a) (4) of the Idaho Rules of Civil
Procedure.
C. MOTIONS FOR SUMMARY JUDGMENT
1. The party moving for summary judgment shall prepare as
separate documents: (a) motion, (b) legal memorandum containing
a written statement of reasons in support of the motion, and (c)
a concise statement of the material facts. Each statement of a
NOTICE OJ' SCBBDULL_ _ CONJ'BRBNCB AND NOTION P~ICB- 2 000080
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fact shall include a reference to the particular place in the
record which supports that fact. The legal memorandum shall
include a statement, supported by authority, of the elements of
any claim or defense relevant to the motion.
2. The party opposing a motion for summary judgment shall
prepare as separate documents: (a) legal memorandum containing a
written statement of reasons in opposition to the motion, and (b)
a concise statement of the facts, which are genuine issues of
material fact and/or which are material facts omitted from the
moving party's statement of facts. Each statement of a fact
shall include a reference to the particular place in the record
which supports that fact. The legal memorandum shall include a
statement, supported by authority, of the elements of any claim
or defense relevant to the motion.
3. The service of briefs and affidavits shall be according
to the schedule set forth in Idaho Rule of Civil Procedure 56(c).
4. The hearing on a motion for summary judgment will be set
AFTER the moving party has submitted the motion, legal memorandum
and statement of facts. The hearing date can then be obtained
from the judge's court clerk. This pertains to all motions for
summary judgment, and motions for partial summary judgment.
D. EX PARTE MOTIONS
1. No Ex Parte Order will issue unless in compliance with
the provisions of Fourth Judicial District Local Rule 7, which
requires counsel seeking such order to certify to the court in
writing, the efforts, if any, which have been made to give notice
and giving the reasons supporting the parties claim that notice
should not be required.
Dated this 20th day of July, 2012.
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CERTIJ'ICATE OJ' MAILING
I hereby certify that on this 23th day of July, 2012, I
mailed (served) a true and correct copy of the within instrument
to:
THOMAS E DVORAK
ATTORNEY AT LAW
PO BOX 2720
BOISE ID 83701-2720
SCOTT MUIR
ATTORNEY AT LAW
150 N CAPITOL BLVD
BOISE ID 83701
MATTHEW J RYDEN
ATTORNEY AT LAW
3649 N LAKE HARBOR LANE
BOISE ID 83703
SCOTT D HESS
ATTORNEY AT LAW
PO BOX 2527
BOISE ID 83701-2527
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IN THE DISTRICT COURT 01' THE I'OURTB JUDICIAL DISTRICT 01'
THE STATE 01' IDAHO, IN AND I'OR THE COUNTY 01' ADA
TERRIE H ROWLEY,
Plaintiff,
vs.
CANUTA D BOEREM,
ADA COUNTY HIGHWAY DISTRICT,
CITY OF BOISE,
Defendant.
Case No. CV-OC-2012-08384
STIPULATION I'OR SCHEDULING
AND PLANNING
The above parties hereby stipulate to the following
scheduling deadlines:
A. EXPERT WITNESSES
(Plaintiff's experts)
1. days before trial, plaintiff shall
disclose each person plaintiff intends to call as an expert.
witness at trial and state the subj ect matter on which the
witness is expected to 4 testify.
2. days before trial, plaintiff shall
disclose all information required by Rule 26(b) (4) of the Idaho
Rules of Civil Procedure regarding expert witnesses.
3.
complete any
witnesses.
depositions
days before trial,
of the plaintiff's
defendant
initial
shall
expert
(Defendant's experts)
4.
disclose each person
witness at trial and
witness is expected to
days before trial, defendant shall
defendant intends to call as an expert
state the subject matter on whLch the
testify.
5. days before trial, defendant shall
disclose all information required by Rule 26(b) (4) of the Idaho
Rules of Civil Procedure regarding expert witnesses.
6. days before trial, plaintiff shall
complete any depositions of the defendant's expert witnesses.
(Plaintiff's rebuttal experts)
7.
disclose
days before trial, plaintiff shall
each person plaintiff intends to call as an expert
STIPULATION I'OR Sc..~ULING AND PLANNING 1
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witness at trial to rebut new information or issues disclosed or
raised by the defendant.
8. days before trial, plaintiff shall
disclose all information required by Rule 26(b) (4) of the Idaho
Rules of Civil Procedure regarding the rebuttal expert witnesses.
9.
complete any
witnesses.
depositions
days before trial,
of the plaintiff's
defendant
rebuttal
shall
expert
B. LAY WITNESSES
1. days before trial, plaintiff shall
disclose each person plaintiff intends to call as a lay witness
at trial (excluding impeachment witnesses) .
2. days before trial, defendant shall
disclose each person defendant intends to call as a lay witness
at trial (excluding impeachment witnesses) .
3. days before trial, plaintiff shall
disclose each lay witness (excluding impeachment witnesses)
plaintiff intends to call at trial to rebut new information or
issues disclosed or raised by the defendant.
4. days before trial, all parties shall
complete any depositions of lay witnesses.
C. DEADLINES FOR INITIATING DISCOVERY
1. days before trial is the last day for
serving interrogatories, requests for production, requests to
permit entry upon land or other property, and requests for
admission.
2. days before trial is the last day for
filing motions for a physical or mental examination.
D. DEADLINE FOR SUPPLEMEN'l'AL RESPONSES '1'0 DISCOVERY
1. days before trial, all parties must serve
any supplemental response to discovery required by Rule 26(e) of
the Idaho Rules of Civil Procedure.
E. STIPULATIONS '1'0 AL'l'ER DISCOVERY DEADLINES
1. The parties may alter any discovery deadline by written
agreement without the necessity of obtaining a court order.
F. PRETRIAL MOTIONS
STIPULATION FOR Sl._--'ULING AND PLANNING 2
000084
           
    
      
           
         
 
   
 
   
   
   
  
  
      
           
      
      
           
      
      
       
           
       
       
      
     
         
       
          
 
         
        
       
        
          
      
   T    
          
         
   
  L ~     
1. days before trial is the last day to file
motions to add additional parties to the lawsuit.
2. days before trial is the last day to file
a motion to amend the claims between existing parties to the
lawsuit, including to add a claim for punitive damages.
G. MOTIONS FOR. SUMMARY JUDGMENT
1. All motions for summary judgment must be filed at least
sixty-three (63) days before trial.
B • TRIAL SBTTING
1. This case can be set for a trial to commence on or after
2. It is estimated that the trial will take days.
3.
4.
This case is to be tried as a:
o court trial
o jury trial
Parties preference for trial dates: (Please confer and
complete, after reviewing the Courts Trial Calendar
attached. DO NOT ATTACH ~UNAVAILABLE DATES".)
(a) Date of, , 20
(b) Date of, , 20
(c) Date of, , 20
The Court's clerk will confirm dates with counsel if
preferences cannot be met.
I. MEDIATION
l.
2.
The parties agree to mediation: yes no _
If yes:
a. The parties agree to submit to mediation with a
mediator mutually agreed upon.
b. Mediation shall begin days prior to trial.
c. Unless otherwise agreed in writing between the
parties, the cost of mediation shall be equally
divided between the parties.
STIPULATION FOR. sc.. )ULING AND PLANNING 3
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The parties reserve the right to amend this stipulation by
agreement of all parties, subject to Court approval; each party
reserves the right to seek amendment hereof by Court order, and
to request further status conferences for such purpose, in
accordance with I.R.C.P. 16(a) and 16(b).
Appearances:
Counsel for Plaintiff(s):
Attorney at Law
Attorney at Law
Counsel for Defendant(s):
Attorney at Law
Attorney at taw
Counsel for Other Parties:
Attorney at Law
Attorney at Law
STIPULATION FOR Sc.. )ULING AND PLANNING 4
Date:
------
Date:
------
Date:
------
Date:
------
Date:
------
Date:
------
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AVAILABLE CIVIL TRIAL WEEKS
ASSIGNED TO JUDGE MIKE
WETHERELL FOR 2012/2013
TRIALS PRERIALS
December 10,2012 Nov 30, 2012 at 3:30
December 17,2012 December 7, 2012 at 3:30
January 28, 2013 Janu"ary 18,2013 at 3:30
February 25, 2013 February 15,2013 at 3:30
March 11,2013 March 1, 2013 at 3:30
April 22, 2013 April 12, 2013 at 3:30
May 13,2013 May 3, 2013 at 3:30
June 3, 2013 May 24, 2013 at 3:30
June 10, 2013 May 24, 2013 a.t 3:30
July 8, 2013 June 28, 2013 at 3:30
August 26, 2013 August 16,2013 at 3:30
September 16,2013 September 6, 2013 at 3:30
September 30, 2013 September 20, 2013 at 3:30
October 28, 2013 October 18, 2013 at 3:30
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CARY B. COLAIANNI
BOISE CITY ATTORNEY
SCOTT B. MUIR, ISBN 4229
Assistant City Attorney
ROBERT C. LOCKWARD, ISBN 6840
Assistant City Attorney
BOISE CITY ATTORNEY'S OFFICE
150 N. Capitol Blvd.
P.O. Box 500
Boise, ID 83701-0500
Telephone: (208)384-3870
Facsimile: (208)384-4454
Idaho State Bar No. 4229
Email: BoiseCityAttorney@cityofboise.org
Attorneys for Defendant, City ofBoise
..() 70 7~ FI\.I:OAM. P.M _
JUl 24 2012
CHRISTOPHER D. RICH, Clerk
By CHRISTINE SWEET
OI:PUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TERRIE H. ROWLEY, a married person dealing
with her sole and separate property,
Case No. CV OC 1208384
Plaintiff,
v.
CANUTA D. BOEREM, an unmarried individual;
ADA COUNTY HIGHWAY DISTRICT; and
CITY OF BOISE,
Defendants.
CITY OF BOISE'S
JOINDER IN DEFENDANT
ADA COUNTY HIGHWAY
DISTRICT'S MOTION FOR
SUMMARY JUDGMENT
Defendant, City of Boise, hereby joins in Defendant, Ada County Highway District's
Motion for Summary Judgment dated July 3,2012, the contents of which are incorporated herein
by reference.
CITY OF BOISE'S JOINDER IN ACHD'S MOTION FOR SUMMARY JUDGMENT - 1
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DATED this 2~Mdayof July 2012.
~?$~.
SCOTT B. MUIR
Assistant City Attorney
CERTIFICATE OF SERVICE
I hereby certify that I have on this 2Jdday of July 2012, served the foregoing
document on all parties of counsel by U.S. Mail:
Thomas E. Dvorak
ted@givenspursley.com
Emily L. McClure
emilymcc1ure@givenspursley.com
GIVENS PURSLEY LLP
Attorneys at Law
601 Bannock Street
POBox 2720
Boise,ID 83701-2720
J. Frederick Mack
fmack@hollandhart.com
Scott D. Hess
sdhess@hollandhart.com
HOLLAND & HART LLP
Attorneys at Law
P.O. Box 2527
Boise, ID 83701-2527
Matthew J. Ryden
matt@angstman.com
ANGSTMAN JOHNSON
Attorneys at Law
3649 Lakeharbor Lane
Boise, ID 83703
SCOTT B. MUIR
Assistant City Attorney
CITY OF BOISE'S JOINDER IN ACHD'S MOTION FOR SUMMARY JUDGMENT - 2
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Thomas E. Dvorak (ISB # 5043)
Emily L. McClure (ISB # 8050)
GIVENS PURSLEY LLP
601 West Bannock Street
Post Office Box 2720
Boise, Idaho 83701-2720
Telephone: 208-388-1200
Facsimile: 208-388-1300
1546409_1 (11199-2)
Attorneys for Plaintiff Terrie H. Rowley
NO. 1Z1I4t=FIl.EDA.M. P.M.
AUG 20 2012
CHRISTOPHER D. RICH, Clerk
By ELYSHIA HOLMES
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TERRIE H. ROWLEY, a married person
dealing with her sole and separate property,
Plaintiff,
v.
CANUTA D. BOEREM, an unmarried
individual; ADA COUNTY HIGHWAY
DISTRICT; and CITY OF BOISE,
Defendants.
STATE OF IDAHO )
)ss.
County of Ada )
Case No. CV OC 1208384
AFFIDAVIT OF EMILY L. McCLURE
COMES NOW, Emily L. McClure, your affiant, who being first duly sworn, deposes,
states, and avers as follows:
1. I am an attorney licensed to practice law in the state of Idaho and am one of the
attorneys retained to represent Terrie H. Rowley in the above-referenced matter. I make this
affidavit based upon personal knowledge and to the best of my information and belief.
AFFIDAVIT OF EMILY L. MCCLURE -1
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2. Attached hereto as Exhibit 1 is a true and correct copy of the plat for Cherry Lane
Subdivision No.2.
3. Attached hereto as Exhibit 2 is a true and correct copy of the deed evidencing
Plaintiffs ownership of the property at 2812 Kathryn Street.
FURTHER YOUR AFFIANT SAYETH NAUGHT.
SUBSCRIBED AND SWORN TO before me thisU day ofAugust, 2012.
CJI\~gv Ctt<LQ~t~~ary Public for Idaho
Residing at -:::xh o.Mdlcuf1 I~ CD·
My commission expires _VJ,_v.....J"-'1.<.....<-I.....f -L-3 _
AFFIDAVIT OF EMILY L. MCCLURE - 2
000091
                  
  
                
          
      
Emily L. cClure 
            
~ary    
  vyb iafll  . 
   ~_/.i--"Jc: ../ --- -   r  ____  
      
CERTIFICATE OF SERVICE
I hereby certify that on this.;:2V-I-hday ofAugust, 2012, I caused to be served a true and
correct copy of the foregoing document to the persons listed below the method indicated:
Matthew J. Ryden
Angstman Johnson
3649 Lakeharbor Lane
Boise, ID 83703
Fax: 853-0117
Counsel for Canuta D. Boerem
Scott B. Muir
Boise City Attorney's Office
150 N. Capital Blvd.
P.O. Box 500
Boise,ID 83701-0500
Fax: 384-4454
Counsel for City ofBoise
1. Frederick Mack
Scott D. Hess
Holland & Hart, LLP
P.O. Box 2527
Boise,ID 83701-2527
Fax: 343-8859
Counselfor ACHD
AFFIDAVIT OF EMILY L. MCCLURE - 3
_ Hand Delivery
Facsimile
_ Overnight Courier
-¥- U.S. Mail
_ Hand Delivery
Facsimile
_ Overnight Courier
-¥ U.S. Mail
_ Hand Delivery
Facsimile
_ Overnight Courier
---.£U.S. Mail
Emily L. McClure
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WARRANTY DEEDTitle FUe ,;0.: B92-166'12
FOR VALUE RECE&VED
N01U"A E. COLLm. an 1IIUIarried person
GRAN1'0A(s). does(tJo~ hereby GRANT. BARGAIN. SEll ancs CONVEY Ul'lo
TERlIE H. ROIILEY. an llDliuried tIOlIIaD
JAS30003S9
2812 Katbryn Street. Boise. Idaho 83705
Alta CcuDly. Slale 01 Idaho.
GRANT£E(S). Wbose cur/enl address IS.
the IQItoIlrlAg described feal property In
mQre par1ieularlydeSc;rJbed asr~ to Wll
Lot 2. in Block 3 of ClfERRY LA.\'E St'BlIIVISI~ SO. 2, according to th offici.l
plat thereof. hJeel in Boo~, 13 of ~lat5 at Pag. 866, records of Ada Countr.
Idaho.
TO HAVE AND to HOW IIle SlId 1DmIm. wtlb "" _pelIlrtl/Nlll:a unIO·lIle 1aIlS~). arid
~Il) tle#S .,asstlIl'I totem And IIle * Grantor!$)~ Ile1Ib1 00WJIlIIIt to and WIth fie said
ttlII~)tSIlft I..~rn ,"sampleQJ_~_ ....._......Jrofrcm..
_ ...~~ 1O~S!lI$~....lNdtlbbjael lind IIlOIeJllldlt.~·tiI
.._,. SUbJtCt to~__IUInC-,~.~l$. rlghls 01 way and
agreemenlS. Clf any) 01 leeoJd. andgeneral1aJlesw lIIId II\lIIIy assessm&nlJ. II
any) 'or Ille C:Ullenl year. YlhICb ar. not yet due.·J/lIPbII'.WlItwarrant 8Ilddefend IIIe same
from all tawfuIdallllSwhalsoever .
Daled: Dooellher 18, 1992
··~~~Ji·:~rtft:~·(((:t(;::.·················
• Boise TitJe & Escrow, Inc•
--»......-
STATE OF •.IQhQ_..~County" ....A.ta. u.
c...lhI$'-•.L.~', ~ oI.D.e.cU.heJ:••_ _.••._
............~ -._~ ..~
.~., ......... ,., ~.~..~
~~~l.l,.U-m _ .._._ _ ...
~~ ':.5.~.O".:_ ~_ _ u ..
:! _-.- .'-"~+""" -~ ..~ ,.!" ..:-: _.... .- ..
.iao ~~,;~ioM _n /lose na....
.. ~i;...!~~:.•ih,~ ...~.· .J1hJn tftllrtlme-ll. and
.~~IO.JII6'!"ilt~._........CClItffu..Jam~.
• 'T.. '.'t.~~~.~~_{.:.....:" ......
.-,. ......,./ ':'"
•. : :: t::":t>~l!-!~1!..~:'!!"'J"~~~ .
......... ~.. .....~
,:. Atmdfn;"at _ ..~~~.~~~_.I.*:!~~~ ..
My CO/Il/llltSOOt> .'plt", .~~L.?M.?~.. . .,.
323858 3
eo.'SETm.E & ESCROW
~
. "
,"l. a: ......
,
I.
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Thomas E. Dvorak (lSB # 5043)
Emily 1. McClure (lSB # 8050)
GIVENS PURSLEY LLP
601 West Bannock Street
Post Office Box 2720
Boise, Idaho 83701-2720
Telephone: 208-388-1200
Facsimile: 208-388-1300
1182000_1 (11199-2)
Attorneys for Plaintiff Terrie H. Rowley
NO·__-.-~F_I=L~.dz1JdIA.M._, _
AUG 20 2012
CHRISTOPHER D. RICH, Clerk
By ELYSHIA HOLMES
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TERRIE H. ROWLEY, a married person
dealing with her sole and separate property,
Plaintiff,
v.
CANUTA D. BOEREM, an UflIDarried
individual; ADA COUNTY HIGHWAY
DISTRICT; and CITY OF BOISE,
Defendants.
Case No. CV OC 1208384
MEMORANDUM IN OPPOSITION
TO DEFENDANT ACHD'S MOTION
FOR SUMMARY JUDGMENT
Plaintiff, Terrie H. Rowley, by and through her attorneys of record, Givens Pursley LLP,
hereby opposes Defendant Ada County Highway District's ("ACHD") Motion for Summary
Judgment.
I. INTRODUCTION
The controversy in this case is whether Darold and Minerva Smith, the original grantors
of the subdivision plat at issue, intended to dedicate the Walk Way Property to the public. If the
Smiths clearly and unequivocally did intend to dedicate the Walk Way Property Ito''itbe public,
. "
.... ,
. t It-, - '-.
then no question of fact exists and summary judgment should be granted in 'favor:'()f Plaintiff,
Ms. Rowley. In contrast, if it is clear, even when viewing the facts in the light most favorable to
MEMORANDUM IN OPPOSITION TO DEFENDANT
ACHD'S MOTION FOR SUMMARY JUDGMENT - 1 000097
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Ms. Rowley and drawing all inferences in her favor, that the Smiths unequivocally did not intend
to dedicate the Walk Way Property to the public, then no question of fact exists, and summary
judgment in favor of Defendant ACHD could be appropriate. However, if it is unclear whether
the Smiths intended to unequivocally dedicate the Walk Way Property to the public, then a
question of fact exists, thus precluding summary judgment.
The Smiths did intend to dedicate the Walk Way Property to the public, and, therefore,
summary judgment should be granted in Ms. Rowley's favor. Or, in the alternative, at the very
least, a question of fact exists as to whether the Smiths unequivocally did (or did not) intend to
dedicate the Walk Way Property to the public, which therefore precludes summary judgment.
Accordingly, Defendants' Motion for Summary Judgment should be denied.
II. LEGAL STANDARD
Summary judgment is only proper when there is no genuine issue of material fact and the
only remaining questions are questions of law. Chandler v. Hayden, 147 Idaho 765, 768, 215
P.3d 485, 488 (2009); Idaho Rule of Civil Procedure ("LR.C.P.") 56. All disputed facts are to be
construed liberally in favor of the non-moving party, and all reasonable inferences that can be
drawn from the record are to be drawn in favor of the non-moving party. Porter v. Bassett, 146
Idaho 399, 403, 195 P.3d 1212, 1216 (2008). "Summary judgment is improper if reasonable
persons could reach differing conclusions or draw conflicting inferences from the evidence
presented." Id. (internal citation omitted).
III. LEGAL ARGUMENT
A. The Walk Way Property was Dedicated to the Public.
Idaho law recognizes both common law and statutory dedication. Paddison Scenic
Properties, Family Trust, I.e. v. Idaho County, 153 Idaho 1,278 P.3d 403, 405 (2012). Under
MEMORANDUM IN OPPOSITION TO DEFENDANT
ACHD'S MOTION FOR SUMMARY JUDGMENT - 2 000098
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either the statute in effect at the time the plat was filed, or the theory of common-law dedication,
the Walk Way Property has been dedicated to the public.
The Walk Way Property was dedicated according to statute. When considering whether a
plat accords with statute, courts look to the statute in effect when the plat was filed. See Worley
Highway Dist. v. Yacht Club ofCoeur D'Alene, Ltd., 116 Idaho 219, 225, 775 P.2d Ill, 117
(1989). Idaho Code § 49-2201 - 2203, enacted in 1949, governed plats when the Cherry Lane
Subdivision No.2 plat was filed in 1954. Section 49-2202 provides:
...owners of the land included in said plat shall make a certificate containing the
correct description of the land with the statement as to their intentions to include
the same in the plat, and must also make a deed of donation of all streets and
alleys, shown on said plat, which certificates and deeds shall be acknowledged
before some officer duly authorized to take acknowledgments of deeds, and shall
be indorsed on the plat and be recorded and form part of the record.
I.C. ch. 282, § 49-2202 (1949). The statute goes on to describe that the dedication must be
accepted and confirmed by the city councilor other governing body. Id. The plat in question
adheres to the requirements of the statute, and the city council and other governing bodies, by
signing the plat and stating their acceptance thereof, accepted it and the Walk Way Property.
Additionally, the Walk Way Property was dedicated according to common law. l "The
essential elements of a common law dedication of land are (1) an offer by the owner, clearly and
unequivocally indicated by his words or acts evidencing his intention to dedicate the land to a
public use, and (2) an acceptance of the offer by the public." Paddison Scenic Properties, Family
Trust, I.e. v. Idaho County, 153 Idaho 1,278 P.3d 403,405 (2012); Pullin v. Victor, 103 Idaho
879,881,655 P.2d 86,88 (Ct.App.l982) (internal quotation marks omitted).
I Even where a court cannot determine that a statutory dedication occurred, it may still find that a common law
dedication occurred. Worley Highway Dist. v. Yacht Club o/Coeur D'Alene, Ltd., 116 Idaho 219, 225, 775 P.2d
Ill, Il7 (1989).
MEMORANDUM IN OPPOSITION TO DEFENDANT
ACHD'S MOTION FOR SUMMARY JUDGMENT - 3 000099
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When determining whether land on a plat has been dedicated to the public, a plat is
interpreted like a deed, giving effect to the intent of the parties. Kepler-Fleenor v. Fremont
County, 152 Idaho 207, 268 P.3d 1159, 1164 (2012), reh'g denied (Jan. 30, 2012). The intent of
the parties is determined by viewing the plat as a whole. See Neider v. Shaw, 138 Idaho 503,
508,65 P.3d 525,530 (2003). "All lines, figures, letters, and records used thereon must be
considered" 23 Am. Jur. 2d Dedication § 29. Interpretation of an unambiguous plat is a question
of law to be settled by examination within the four comers of the plat. See Neider at 508, 65
P.3d at 530.
The Plat depicts the disputed land as a "Walk Way." The Walk Way is contiguous with
the street, and clearly excludes any dividing line separating it from Kathryn Street to the south
and Dill Drive to the North. Moreover, the Walk Way is drawn as a continuation of Taggart
Street running north-south through the subdivision, with the word "Taggart" at one end of the
Walk Way and the word "Street" at the other? The Owner's Certificate provides, "The owners
do hereby dedicate to the use of the public, forever, all streets and rights of way easements not
heretofore dedicated as shown on this plat." Together, the dedication of "all streets and rights of
way easements" and the lack of separation between the Walk Way and the streets unambiguously
dedicates the Walk Way Property to the public. The only reasonable interpretation of the plat is
that the owners intended for the Walk Way to be public. See Kepler-Fleenor, 152 Idaho 207,
268 P.3d at 1164.
Idaho's courts have held that land depicted on a plat which contains a space forming no
part of the platted lots, was dedicated to the public, despite lack of a more formal dedication.
Smylie v. Pearsall, 93 Idaho 188, 191,457 P.2d 427, 430 (1969). In Smylie v. Pearsall, a strip of
2 The facts of this case are distinguishable from those which consider dedication ofland on a plat showing continuity
with a perpendicular street alone. Here, not only does no line separate the Walk Way from Kathryn Street and Dill
Street, but the Walk Way is shown on the plat as continuous with and parallel to Taggart Street.
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land between to two lots, and contiguous with a driveway, which connected to a street was held
to have been unequivocally dedicated to the public, despite a lack of language evidencing formal
dedication. The Idaho Supreme Court rejected the argument that the strip of land could not have
been dedicated because it was not specifically named as a street or a public landing. Id. In
reaching its conclusion the Court cited City ofLos Angeles v. McCollum, 156 Cal. 148, 103 P.
914 (1909). The court noted that, in City ofLos Angeles,
the owner recorded an irregular plat of lots and certain marked and unmarked
strips. It was held that an unmarked portion of one of the strips was dedicated as a
street according to the character of the strip on the plat and because it represented
the continuation of an existing street and supplied access to another named street.
Id. The Court also cited Cassell v. Reeves, 265 S.W.2d 801 (Ky.l954), and summarized it as
follows:
There a tract of land along Herrington Lake was platted as 'Daughters Park' into
102 lots. These lots, intended for use as summer cottage sites, were sold with
reference to the plat. Two lakeshore lots at the end of 'Spring View Avenue'
were left unnumbered. The larger part of this space was along the shore and was
conceded to be a public area for access to the lake. The smaller portion over
which a dispute arose was used by the public as a parking area in connection with
the shore portion. These spaces were not named on the plat. The court held that
the entire area represented by the unlabeled spaces on the plat had been dedicated
to the public....
Id. at 191-92,457 P.2d at 430-31. The Idaho Supreme Court went on to quote the Kentucky
court's reasoning:
And, nothing else appearing, that all the streets, alleys, parks or other open spaces
delineated on such map or plat have been dedicated to the use of the purchasers of
the lots and those claiming under them as well as of the public. They become
appurtenances to the lots. It is presumed that all such places add value to all the
lots embraced in the general plan and that the purchasers invest their money upon
the faith of this assurance that such open spaces, particularly access ways, are
not to be the private property of the seller.
Id. at 192,457 P.2d at 431 (quoting Cassell 265 S.W.2d at 802) (emphasis added). Just as the
strip ofland in Smylie was intended as a continuation of the driveway and the road, the Walk
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Way was intended as a continuation of Taggart Street to the north and south, and therefore ''the
overall tenor of the plat shows an intention on the part of the [grantors] to dedicate the disputed
area." Id.
The Smylie court distinguished the facts before it from those in Deffenbaugh v.
Washington Water Power Co., 24 Idaho 514, 135 P. 247, 248 (1913), a 1913 case cited by
Defendants in this matter. The Court noted that, in Deffenbaugh, the owner recorded not only
the plat but also a written dedication of the streets and avenues which the plat indicated, and
clarified that, in Smylie "[t]he original owner's intention can be inferred only from the plat itself."
Smylie at 192-93,457 P.2d at 431-32. Likewise, in the instant case, the Smiths' intention can be
inferred only from the plat itself, which makes the century-old case inapplicable. See id.
Moreover, in the instant case, the Plat provides dedication to the public of "all streets and rights
of way easements not heretofore dedicated", whereas the second recorded document in
Deffenbaugh extended to only the "streets and avenues shown on the plat". See Deffenbaugh, 24
Idaho 514, 135 P. at 247; see also Volco, Inc. v. Lickley, 126 Idaho 709, 712,889 P.2d 1099,
1102 (1995) (holding public dedication existed, in part because Idaho's courts "do not view the
absence of a written designation in specific spaces on the plat as always foreclosing the
possibility of a public dedication of the areas so represented. It has been recognized that the
original owner's intent to accomplish such a dedication may be inferred from other
circumstances") (internal quotation marks omitted).
Likewise, courts in other jurisdictions tasked with determining whether land was
dedicated, based on plats containing similar language and a similar lack of separation from
streets, have held that a dedication did take place. For example, in Davis v. Fendell, the
Washington Court of Appeals upheld a trial court determination that owners intended to dedicate
land to the public based on a similar set of facts. Davis v. Fendell, 158 Wash. App. 1043 (2010),
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reconsideration denied (Dec. 8,2010), review denied, 171 Wash. 2d 1017,253 P.3d 392 (2011).
In Davis, a plat showed a strip ofland running between adjacent parcels, the boundaries of which
stopped at the respective edges of roads. The court held that the only natural reading of the plat
was that the land was in fact intended to be dedicated when the document was filed in 1916,
because "Any other interpretation would leave a road-like 'no man's land' running between
parcels." Id. at *4. The court went on to hold that the trial court "correctly determined that the
West Road was a public right-of-way." Id.
Similarly, the Fourth Circuit Court of Appeals, applying Virginia law, determined an area
marked on a 1912 plat as simply "park" was intended to be dedicated to the public. Laughlin v.
Morauer, 849 Fold 122, 124 (4th Cir. 1988). With this, the court also noted that public rights to
an area marked on the plat as "Walk to Park" and another labeled "Overlook" at one time
existed, but had been formally vacated, thus impliedly holding that the land was dedicated to the
public simply by virtue of their labels on the plat as "Overlook", "Walk to Park" and "Park." Id.
See also, e.g. Allied American Invest. Co. v. Pettit, 65 Ariz 283, 179 P2d 437 (1947) (making and
recording plat showing streets, alleys and lots, one of which was labeled "Park" constituted
dedication to the public); Hannibal v. Draper, 15 Mo 634 (1852) (holding land was dedicated to
the public, where parcel on plat was labeled "church grounds" and memoranda stated that lots
were intended for church grounds).
Moreover, a deed or plat must be interpreted to give effect to every part of the document.
See Neider at 508,65 P.3d at 530. "All lines, figures, letters, and records used thereon must be
considered." 23 Am. Jur. 2d Dedication § 29. The Legend on the plat provides a symbol for
"Public Utilities Easements." The Owner's Certificate on the plat goes on to dedicate "all streets
and rights of way easements not heretofore dedicated as shown on this plat." If the Smiths had
intended only to dedicate the Public Utilities Easements, they would not have used the broader
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language encompassing all "rights of way easements" but would have limited it to all streets and
public utilities easements. This demonstrates intent to dedicate more than easements for streets
and public utilities. Looking at the language of the plat, the only other possible easement they
could have intended was the Walk Way Property. Thus, to give effect to the words "Walk Way"
and the broad scope of "all streets and rights of way easements," necessitates a conclusion that
the Smiths intended to include the Walk Way Property as a right of way easement to be
dedicated to the public.
B. In the Alternative, a Question of Fact Exists As to Whether the Smiths Intended to
Dedicate the Walk Way Property, and so Precludes Summary Judgment.
Even if, arguendo, the Court determines that it is unclear whether the Smiths
unequivocally intended to dedicate the Walk Way Property to the public, the Defendant's motion
for summary judgment should nonetheless be denied, because the plat is ambiguous, and a
question of fact exists as to the Smiths' intention.
As stated above, to determine whether there was a dedication, the plat is interpreted like a
deed, giving effect to the intent of the parties. Kepler-Fleenor, 152 Idaho 207, 268 P.3d at 1163.
This begins by determining whether the plat is ambiguous. Porter v. Bassett, 146 Idaho 399,
404, 195 P.3d 1212, 1217 (2008). "If a plat unambiguously does or does not dedicate land" it is
not ambiguous. Kepler-Fleenor, 152 Idaho 207, 268 P.3d at 1163. However, if the plat is
reasonably subject to conflicting interpretations, it is ambiguous. Id. Porter, at 404, 195 P.3d at
1217.
"[I]fthe language ofthe [plat] is ambiguous, ascertaining the parties' intent is a question
offact and may therefore only be settled by a trier of fact." Porter, at 404, 195 P.3d at 1217; see
Neider, at 508, 65 P.3d at 530. "An ambiguous plat... equivocates as to whether the owner
intended to dedicate the land." Kepler-Fleenor, 152 Idaho 207, 268 P.3d at 1163.
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The Idaho Supreme Court has held that, "where facts regarding intent are not yet fully
developed, but appear to be disputed, summary judgment is not proper." Porter, at 405, 195
P.3d at 1218. In Porter v. Bassett, the Supreme Court vacated a district court grant of summary
judgment where language on a deed was ambiguous, and, therefore, raised a question of fact and
precluded summary judgment. Porter involved a dispute between neighbors as to the location of
the boundary line between their properties. A portion of the boundary between the parcels was
described as " ... following the meanderings of a hollow... " Each party assigned a different
meaning to the phrase. The district court decided the meaning of the phrase as a matter of law.
The Supreme Court held that this was in error and that the trier of fact should have examined the
intent of the original parties as a question of fact. The Court provided:
Here, the language of the deed is ambiguous and, therefore, a question of fact
exists. The proposed boundary lines do not unambiguously fit the language of the
deed, and the phrase "meanderings of the hollow" could be interpreted to mean a
line either at the center of the hollow or following the sinuosities of the hollow
from the SE to the NW comers.... Therefore, a genuine issue of material fact
exists and summary judgment was not appropriate on the boundary issue.
Id. at 405, 195 P.3d at 1218.
Defendant has distorted this legal standard suggesting, "because 'unequivocal' and
'ambiguous' are antonyms, no reasonable person could conclude that the ambiguous statement
reflected in the Plat provides an unequivocal intent to dedicate the Walk Way to the public," thus
warranting summary judgment in Defendant's favor. Defendant's Memorandum in Support of
Motion for Summary Judgment, p. 6. However, Defendant draws on inapplicable cases, in
which a grantor recorded both a plat and another document, one of which espoused one intent
and the other a completely contradictory intent. Under those circumstances, the courts
determined that it was impossible to determine that the owner intended anything, unequivocally.
However, that is simply not the situation, here, and Defendant's argument only serves to distort
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the standard. See Porter, at 405, 195 P.3d at 1218; see also Currie v. Walkinshaw, 113 Idaho
586,591, 746 P.2d 1045, 1050 (Ct. App. 1987) (summary judgment precluded where parties'
conflicting interpretations of word on deed "midpoint" were both reasonable, making grantors'
intent unclear, and, thus, raising a question of fact); Read v. Harvey, 141 Idaho 497, 499, 112
P.3d 785, 787 (2005) (summary judgment precluded where words on deed "centerline of the
creek" "centerline of the main tributary of the creek" and "centerline ofthe main tributary of
Gold Creek" could have been in reference to more than one channel, making the intentions of the
drafters unclear and to be determined as questions of fact); Gardner v. Fliegel, 92 Idaho 767,
771,450 P.2d 990, 994 (1969) (the phrase "less a strip ofland 30 feet wide off the East side for
roadway" was ambiguous and thus precluded summary judgment because it may have expressed
the intent to retain the fee to the strip in the grantor, or to create an easement for roadway over
the strip in favor of the grantor); Latham v. Garner, 105 Idaho 854, 858, 673 P.2d 1048, 1052
(1983) (reversing summary judgment because the phrase "exclusively for their use" could be
interpreted to (1) grant an easement right of way to the grantee, to the exclusion of all others,
except the grantor; (2) grant an easement right of way excluding all others, including the grantor;
or (3) grant a fee simple estate to the grantee, and was therefore ambiguous, and a question of
fact).
Similarly, the plat at issue here is ambiguous because it is reasonably subject to
conflicting interpretations. The Plat depicts the disputed land as a "Walk Way" but does not say
whether it is public or private. It is reasonable to interpret the plat as evidencing the Smiths'
intent to dedicate the Walk Way Property to the public: the plat omits any line between the Walk
Way Property and the street, indicating they are contiguous; the Walk Way Property continues
along the same north-south route as Taggart Street, with the word "Taggart" at one end and
MEMORANDUM IN OPPOSITION TO DEFENDANT
ACHD'S MOTION FOR SUMMARY JUDGMENT - 10 000106
                 
             
            
                 
              
                
                 
                
                   
             
                    
                  
             
                  
                
                  
 
              
                
                 
                  
              
                
     
      
"Street" at the other; the Owner's Certificate broadly dedicates all rights of way easements, not
limiting the dedication to utility easements alone.
Moreover, an examination of the plat for Cherry Lane Subdivision, filed by the Smiths in
1950, attached to the Affidavit of Scott D. Hess as Exhibit B, reveals a similar conflict. On that
plat, there is no Legend and no description of any symbol to denote a dedication of utility
easements to the public. The Certificate of Owners states "The owners do hereby dedicate to the
use of the public forever all streets, not heretofore dedicated, as shown on this plat." However,
the Certificate makes no mention of the dedication of the utility easement. Yet, despite these
omissions, the same dashed lines used in the Cherry Lane Subdivision No.2 plat to denote public
utility easements, pepper the plat for Cherry Lane Subdivision. Despite this inconsistency,
which could be seen as clouding the grantors' intent, area utilities have behaved as though they
have an easement since the advent of the subdivision. Rather than insisting that the Smiths
unequivocally did not intend to dedicate the utility easement to the public in Cherry Lane
Subdivision, or argue that their intent to do so is unclear, the Smiths' intent to dedicate has been
inferred, despite absolute clarity. Similarly, the Smiths' intent to dedicate the Walk Way
Property to the public by virtue of the plat in Cherry Lane Subdivision No.2, can be inferred
from the language on the plat, and the surrounding circumstances, most particularly, an
examination of the Cherry Lane Subdivision Plat.
Nonetheless, despite these factors weighing in favor of the reasonable interpretation that
the Smiths intended to dedicate the Walk Way Property to the public, the Defendant has
expressed a different interpretation of the plat, suggesting a contrary intent, and argues the court
should make a decision as a matter of law as to that intent. However, that the plat is reasonably
subject to conflicting interpretations supports the contention that it is ambiguous, and that, thus, a
question of fact exists, precluding summary judgment. See Porter, at 405, 195 P.3d at 1218;
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Currie, at 591, 746 P.2d at 1050. Therefore, Defendants' Motion for Summary Judgment must
be denied.
IV. CONCLUSION
Defendant's Motion for Summary Judgment fails because the original grantors of the
subdivision plat at issue intended to dedicate the Walk Way Property to the public. In the
alternative, at the very least, a question of fact exists as to whether the original grantors
unequivocally did (or did not) intend to dedicate the Walk Way Property to the public, which,
thus, precludes summary judgment. Accordingly, Defendant's Motion for Summary Judgment
should be denied.
Dated thisJo.fhday ofAugust, 2012.
GIVENS PURSLEY LLP
t~ J fI1~
Emily L. ZcClure
Counsel for Plaintiff
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8
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11
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
13 TERRIE H. ROWLEY, a married person
14 dealing with her sole and separate property,
CANUTA D. BOEREM, an unmarried
18 individual; ADA COUNTY HIGHWAY
19 DISTRICT; and CITY OF BOISE,
15
16
17
20
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vs.
Plaintiff,
Defendants.
Case No.: CVOC1208384
NOTICE OF NON-OPPOSITION TO
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23
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CANUTA D. BOEREM, an individual,
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and wife, and DOES 1-20,
7
8
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9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
Defendant Canuta D. Boerem ("Boerem"), by and through her counsel of record,
ANGSTMAN JOHNSON, notifies the Court and counsel that Boerem does not intend to
file a response or present oral argument in opposition to Defendant ACHD's Motion for
Summary Judgment.
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DATED this 2\ day of August, 2012.
@~---
Attorney for Defendant Canuta D. Boerem
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Monday. August 27,2012 at 01 :46 PM
CHRISTOPHER D. RICH, CLERK OF THE COURT
BY:_V0W~/
De u Clerk
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TERRIE H ROWLEY,
Plaintiff,
vs.
CANUTA D BOEREM,
ADA COUNTY HIGHWAY DISTRICT,
CITY OF BOISE,
Defendant.
Case No. CV-OC-2012-08384
NOTICE RESETTING HEARING
PLEASE TAKE NOTICE that the Honorable Mike Wetherell,
District Judge, has reset this matter for hearing on Defendant
Ada County Highway District's Motion for Summary Judgment on
9/ 7 /2 012 @ 01 : 3 0 PM, in the Ada County Courthouse, 200 West
Front Street, Boise, Idaho.
Dated this 27th day of August, 2012.
NOTICE OF HEARING
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MATTHEW J RYDEN
3649 N LAKE HARBOR LANE
BOISE ID 83703
SCOTT D HESS
PO BOX 2527
BOISE ID 83701-2527
THOMAS E DVORAK
PO BOX 2720
BOISE ID 83701-2720
SCOTT MUIR
CITY OF BOISE
P.O. BOX 500
BOISE ID 83701
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NO. ~FILEDA.M. ,P.M. --
J. Frederick Mack, ISB #1428
Scott D. Hess, ISB #2897
A. Dean Bennett, ISB #7735
HOLLAND & HART LLP
Suite 1400, U.S. Bank Plaza
101 South Capitol Boulevard
P.O. Box 2527
Boise, Idaho 83701-2527
Telephone: (208) 342-5000
Facsimile: (208) 343-8869
Attorneys for Defendant
Ada County Highway District
AUG 312012
CHRISTOPHER D. RICH, Clerk
By ELYSHIA HOLMES
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TERRIE H. ROWLEY, a married person
dealing with her sole and separate property,
Plaintiff,
vs.
CANUTA D. BOEREM, an unmarried
individual; ADA COUNTY HIGHWAY
DISTRICT; and CITY OF BOISE,
Defendants.
Case No. CV OC 1208384
DEFENDANT ACHD'S REPLY IN
SUPPORT OF MOTION FOR
SUMMARY JUDGMENT
Defendant Ada County Highway District ("ACHD") submits this reply in support of its
Motion for Summary Judgment.
I. INTRODUCTION
Rowley cannot meet her burden to show that the Smiths clearly and unequivocally
dedicated the Walk Way to the public. Rowley actually concedes as much and is reduced to
arguing that a plat ambiguous as to intent can somehow at the same time be clear and
unequivocal as to intent. As the Supreme Court has said on a number of occasions, however, and
as it recently confirmed only this year, as a matter of law ambiguous intent cannot be clear and
unequivocal-instead it is "unclear and equivocal."
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Instead of acknowledging the Idaho Supreme Court's holding that an ambiguous intent as
a matter of law is not clear and unequivocal, Rowley argues that although the Court should
conclude that the Plat is ambiguous, a reasonable fact finder could later conclude that the Plat is
not ambiguous, and instead clear and unequivocal. This argument is circular, inconsistent with
Idaho Supreme Court precedent and must be rejected.
II. ARGUMENT
"[ACHD as the] moving party is entitled to summary judgment when [Rowley] the
nonmoving party fails to make a showing sufficient to establish the existence of an element
essential to that party's case on which that party will bear the burden of proof at trial." Asbury
Park, LLC v. Greenbriar Estate Homeowners' Ass 'n, Inc., 152 Idaho 338, 271 PJd 1194, 1200
(2012). "If facts are disputed but immaterial to the issue presented, the disputed facts will not
preclude summary judgment." Id. (citing Garzee v. Barkley, 121 Idaho 771, 774, 828 P.2d 334,
337 (Ct. App. 1992)). Here, Rowley has failed to demonstrate a clear and unequivocal intent to
dedicate the Walk Way.
A. THE WALK WAY WAS NOT DEDICATED BY STATUTE.
Rowley makes the bare and unsupported statement that the Walk Way was dedicated by
statute. Rowley Memo at 3. She identifies Idaho Code § 49-2202 as a statute in effect in 1954.
She quotes a section of the statute in her brief. She asserts that the plat conforms to the statute.
And then-ipse dixit, she says that there was a public dedication of the Walk Way. This
argument, to the extent it is even an argument, is conclusory, finds no support in law or fact, and
should be denied. There was no statutory dedication of the Walk Way to the public.
B. THE WALK WAY WAS NOT DEDICATED BY COMMON LAW.
Rowley concedes, as she must, that a public dedication of property by common law
requires that the owner "clearly and unequivocally" intend to dedicate the land to public use.
DEFENDANT ACHD'S REPLY IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 2 000116
             
                
                 
             
        
  
              
               
                  
                
                
               
                
    
         
              
                  
                   
                
                   
               
          
              
               
           
Rowley Memo at 3. This element of a common law dedication was first articulated by the Idaho
Court of Appeals in Pullin v. Victor, 103 Idaho 879,655 P.2d 86 (Ct. App. 1982) ("an offer by
the owner, clearly and unequivocally indicated by his words or acts evidencing his intention to
dedicate the land to a public use"). The Idaho Supreme Court thereafter specifically adopted the
"clear and unequivocal" intent element in Worley Highway Dist. v. Yacht Club ofCoeur
D'Alene, Ltd, 116 Idaho 219, 224, 775 P.2d 111, 116 (1989). Since Worley, the Idaho Supreme
Court has stated the same "clear and unequivocal" element in more than ten decisions. See, e.g.,
Stafford v. Klosterman, 134 Idaho 205, 998 P.2d 1118 (Idaho 2000); Farrell v. Board ofCom 'rs,
Lemhi County, 138 Idaho 378, 64 P.3d 304 (Idaho 2002); Sun Valley Land and Minerals, Inc. v.
Hawkes, 138 Idaho 543, 66 P.3d 798 (Idaho 2003); Ponderosa Home Site Lot Owners v. Garfield
Bay Resort, Inc., 139 Idaho 699, 85 P.3d 675 (Idaho 2004); West Wood Investments, Inc. v.
Acord, 141 Idaho 75, 106 P.3d 401 (Idaho 2005); Armand v. Opportunity Management Co., Inc.,
141 Idaho 709, 117 P.3d 123 (Idaho 2005); Ponderosa Homesite Lot Owners v. Garfield Bay
Resort, Inc., 143 Idaho 407, 146 P.3d 673 (Idaho 2006); Saddlehorn Ranch Landowner's, Inc. v.
Dyer, 146 Idaho 747, 203 P.3d 677 (Idaho 2009); Coward v. Hadley, 150 Idaho 282, 246 P.3d
391 (Idaho 2010); Asbury Park, LLC v. Greenbriar Estate Homeowners' Ass 'n, Inc., 152 Idaho
338,271 P.3d 1194 (Idaho 2012); Kepler-Fleenor v. Fremont County, 152 Idaho 207, 268 P.3d
1159 (Idaho 2012); Paddison Scenic Properties, Family Trust, I.e. v. Idaho County, 153 Idaho
1,278 P.3d 403 (Idaho 2012).
Rowley fails to provide any evidence of a clear and unequivocal dedication. She ignores
the fact that the Walk Way is called Walk Way and nothing else. She ignores the fact that the
written dedication within the Plat says nothing at all about dedicating the Walk Way to the
public. She ignores the fact that the Walk Way is not demarked by any of the lines used on the
DEFENDANT ACHD'S REPLY IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 3 000117
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plat to signify a road or right-of way. She ignores the fact that other property dedicated by the
Plat has a corresponding symbol in the Plat legend.
Rowley runs from the Idaho Supreme Court cases that have over and over again required
a clear and unequivocal intent to dedicate. Instead, she cites Smylie v. Pearsall, 93 Idaho 188,
457 P.2d 427 (1969), a case decided twenty years before the "clear and unequivocal" element of
a public dedication was first articulated by the Idaho Court of Appeals in Pullin v. Victor.
Rowley cites that 1969 case for the proposition that the intent of the dedicating owner can be
inferred from the plat. Rowley Memo at 5-6. Further Rowley relies on a 1909 California
Supreme Court case, and a 1954 Kentucky Supreme Court case for the same proposition. Id.
Then, in an effort to find some authority to support her argument that is not dated by over 40
years, she cites an intermediate appellate court case from Washington and a Fourth Circuit case
applying Virginia law. Reference to out of state authority is certainly unnecessary, in light of the
controlling Idaho Supreme Court decisions.
In addition to the fact that Smylie was decided before Idaho adopted the "clear and
unequivocal" element to a common law dedication, the facts ofSmylie are distinguishable from
this case. In that case, there was no written dedication. In this case, the Smith's specifically
dedicated "to the use of the public, forever, all streets and rights of way easements not heretofore
dedicated as shown on this plat." See Complaint Ex. A. But, unlike other roads within the
subdivision, they in no way indicated that the Walk Way was a street or right of way easement.
Further, in Smylie the subject property was not labeled at all, leaving the court to label the
property. Here, the subject property is clearly marked Walk Way.
If this Court is going to apply the Idaho Supreme Court's jurisprudence as it existed
before Idaho adopted the "clear and unequivocal" element to a common law dedication, the more
compelling and reasoned analysis to apply is the decision in Deffenbaugh v. Washington Water
DEFENDANT ACHD'S REPLY IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 4
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Power Co., 24 Idaho 514, 135 P. 247, 248 (1913). There the Idaho Supreme Court applied the
maxim expressio unius est exclusio alterius, which applies here because the Smith's clearly
dedicated some property identified on the Plat but did not dedicate the Walk Way.
Rowley cannot undue the scores of decisions by the Supreme Court, authored over the
past two decades, which require a clear and unequivocal intent.
c. AT MOST THE PLAT IS AMBIGUOUS AS TO THE SMITH'S INTENT FOR THE WALK
WAY.
In her response, Rowley readily concedes that "the plat at issue here is reasonably subject
to conflicting interpretations." Rowley Memo at 10. By this admission, she concedes, as a
matter oflaw, to the appropriateness of the conclusion sought by ACHD's motion for summary
judgment.
Rowley accuses ACHD of "distorting" the legal standard. Rowley Memo at 2. But
ACHD articulated the legal standard as the Idaho Supreme Court has on a number of occasions.
See Asbury Park, 152 Idaho at _,271 P.3d at 1200 (affirming summary judgment where
plaintiff did not establish a clear and unequivocal offer of dedication); Saddlehorn Ranch
Landowner's, Inc. v. Dyer, 146 Idaho 747, 752, 203 P.3d 677, 682 (2009) ("The intent of the
owner to dedicate his land to public use must be clearly and unequivocally shown and must
never be presumed.");
It is Rowley that distorts the law and confuses the issues. She erroneously asserts that
summary judgment is not proper only if the Smiths clearly and unequivocally did not intend to
dedicate the Walk Way. Rowley Memo at 2. But it is Rowley as the nonmoving party that must
make a "showing sufficient to establish the existence of an element essential to that party's case
on which that party will bear the burden of proof at trial." Asbury Park, LLC v. Greenbriar
Estate Homeowners' Ass'n, Inc., 152 Idaho 338, 271 P.3d 1194,1200 (2012). Here the essential
element of a public dedication is that the dedicator's intent be clear and unequivocal. If the
DEFENDANT ACHD'S REPLY IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 5
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intent is ambiguous, as Rowley ultimately concedes, it cannot clear and unequivocal. This is
because clarity and unequivication are opposites of, and mutually exclusive to, ambiguity.
Rowley quotes Kepler-Fleenor v. Fremont County, 152 Idaho 207, _,268 PJd 1159, 1163
(Idaho 2012), which actually sums up ACHD's position: "An ambiguous plat ... equivocates as
to whether the owner intended to dedicate the land." Thus, if the Plat at issue here is ambiguous
it is not clear and unequivocal and Rowley cannot prove an essential element of public
dedication.
III. CONCLUSION
Rowley cannot meet her burden to show that the Smiths clearly and unequivocally
dedicated the Walk Way to the public. For this reason alone, ACHD respectfully requests this
Court grant summary judgment to it.
DATED this 31st day of August, 2012.
By
Scott D. Hess, 0 e firm
Attorneys for Defendant Ada County
Highway District
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CERTIFICATE OF SERVICE
I hereby certify that on this 31st day ofAugust, 2012, I caused to be served a true and
correct copy of the foregoing by the method indicated below, and addressed to the following:
U.S. Mail
Hand Delivered
U.S. Mail
Hand Delivered
Thomas E. Dvorak
Emily L. McClure
GIVENS PURSLEY LLP
601 West Bannock Street
Boise, Idaho 83701-2720
Counsel for PlaintiffTerry H Rowley
Matthew J. Ryden
Angstman Johnson
3649 Lakeharbor Lane
Boise, Idaho 83703
Counsel for Canuta D. Boerem
Scott B. Muir
Boise City Attorney's Office
150 N. Capitol Blvd.
P.O. Box 500
Boise, Idaho 83701
Counsel for City ofBoise
o
o
o Overnight Mail
~ Facsimile (208-388-1300)
o
oo Overnight Mail
,..g--Facsimile (208-853-0117)
o U.S. Mail
o Hand Delivered
o Overnight Mail
~ Facsimile (208-384-4454)
for HOLLAND & HART LLP
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Thomas E. Dvorak (ISB # 5043)
Emily L. McClure (ISB # 8050)
GIVENS PURSLEY LLP
601 West Bannock Street
Post Office Box 2720
Boise, Idaho 83701-2720
Telephone: 208-388-1200
Facsimile: 208-388-1300
156849o_1 (11199-2)
Attorneys for PlaintiffTerrie H. Rowley
NO.-----=~--I-L'-4-JIH­fllLlD '-fAM. -1P.M
SEP 112012
CHRISTOPHER D. RICH, Clerk
By JAMIE RANDALL
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TERRIE H. ROWLEY, a married person
dealing with her sole and separate property,
Plaintiff,
v.
CANUTA D. BOEREM, an unmarried
individual; ADA COUNTY HIGHWAY
DISTRICT; and CITY OF BOISE,
Defendants.
Case No. CV OC 1208384
NOTICE OF COMPLIANCE WITH
COURT ORDER
During the summary judgment hearing on September 7, 2012, the Court indicated that it
believed it needed to review any Conditions, Covenants and Restrictions ("CCRs") associated
with the real property at issue in the case under what the Court viewed as controlling authority.
Accordingly, the Court directed counsel for the Plaintiff to provide said CCRs and the Court
indicated this matter would only be deemed to be "under advisement" when said CCRs were
submitted. By way of this filing, counsel for the Plaintiff hereby gives notice that a true and
correct copy of what counsel for Plaintiff understands to be the only CCRs for the property at
issue are attached hereto.
NOTICE OF COMPLIANCE WITH COURT ORDER - 1
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Dated this ll!!..day of September, 2012.
GIVENS PUR~~E~t P
;:I/JJ0-
Thomas E. Dvorak [ISB #5043]
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE
I hereby certify that on this !!..!!day of September, 2012, I caused to be served a true and
correct copy of the foregoing document to the persons listed below the method indicated:
Matthew J. Ryden
Angstman Johnson
3649 Lakeharbor Lane
Boise,ID 83703
Fax: 853-0117
Counsel for Canuta D. Boerem
Scott B. Muir
Boise City Attorney's Office
150 N. Capital Blvd.
P.O. Box 500
Boise,ID 83701-0500
Fax: 384-4454
Counsel for City ofBoise
J. Frederick Mack
Scott D. Hess
Holland & Hart, LLP
P.O. Box 2527
Boise,ID 83701-2527
Fax: 343-8859
Counsel for ACHD
_ Hand Delivery
L./Facsimile
_ Overnight Courier
U.S. Mail
_ Hand Delivery
'-'Facsimile
_ Overnight Courier
U.S. Mail
_ Hand Delivery
t./Facsimile
_ Overnight Courier
U.S. Mail
.~
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Thomas E. Dvorak 
       
State of Idaho
to
In.trument Numb.r 3$7p90
..."j----.
! Douglae Jors.n••n. et al
----"'!l[lltATJ: OF IDAHO
OFFICB OF TAX COLLECTOJI
. RELlWm OF LIEIl' OF IICOMB TAX
••
(Fil.d pursuant to Chapt.r 2B8, Idaho Se•• ion Law.
••
19$1. )
90
1n the ottice of the County
the Stat.
No.
WHEREAS, Certificate No. 88$ ha. heretofore been
R.cord.r of the County ot Ada 1n respect to the
In the Matter of Income
Tax Liability of
DOUGLAS and IURIE JORGENS.
ot Idaho tor tax. p.nalty, an~ 1nt.re.t tor the tax 1. y.ar .nd.d Decemb.r 31. 19$0, and,
Which said C.rtitlcate is record.d at Page 441. Bo k 9 of Ll.ns, and,
WHERKAS, th. said tax, p.nalty, and lnter. t have been paid, satlsfied, or secured. i
NOW, THEREFORE, in cond.d.rat10n of the em1•••••nd ot the pa}'1ll8nt, .atistaction, '
,
,
or .ecurlty of the tax, p.nalty, and lntere. for the taxable year ator••aid the lien
upon the prop.rty, per.onal and re.l, of t above named Dougla. _ and Marl. Jorg.nsen,
.ituat. In the County ot Ada, 1. hereby, nd by the.e pre.enta ls, releaaed, .av. and ex-:
cept upon the following named and descr ed property: No Exceptlons
In "'itne.. whereat the Tax Colle tor hereby eats hi. hand and nal thi. 20th Ilq
of March, 19$4.
(SEAL) P. G. NeUl
P. G. NEILL. TAX COLLECTOR
OF THE STATE OF IDAHO •
88.
STATI OF IDAHO
Count,- of Ada
On thls 20th day of Nar h, in the year 19$4. before me C. J. Schooler. a Notary
Public in and for the State
ot the
instrument on behal:!'
Illaho ex.cuted
thie 22 day of March,
Pee.: - -
appeared P. G. NEILL. in person. the Tax Colleotor
be the Tax Collector of the State of Idaho, Who
to me to be the per.on who executed the wi thin
he state of ,Idaho. and acknowledgsd to me that the State of
C. J. Sohooler
"Notary Public, ResIding in Bol.e, Idaho.
-----
9 o'clock A•••
•R.corder
nar01d G. Smith••t ux
to
In.trument lumber 3$7642.
The Public
RESTRICTIVE COVBNANTS ON CBERRY LANH SUBDIVISION,
IJIENllBD PLA'!'
Dated:
Recorllelll
Recorller's Fe. NO.l
KNOW ALL ¥EM BY THESE PRESENTS. That the under.laned, 1>A!lOLD G. 9ITH and ·MINBRVA
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T. SIIITH, husband and wite, at Bolaa, Ada County, State at Idaho, do hereb7 cel'tU'7 and
declare that they are the sale owners In tee aimple at all the tollo"ing descl'ibad real
estate situate in Ada County, State at Idaho, mOl'e pal'ticularly described as tallows,
to Y1tr
Blooks 3, 4 and , at the Plat at Che1'1'Y Lane Subdivision 110. 2 at Ada County-,
State at Idaho, al ths lame are numbered and deaignated on theotticial plat
thereat, now on tile in the ottice at the County- Recol'der, Ada County-, Idaho.
That the,. do hereby- and by these presenta impose and place upon the above deacribed
real eatate the I'eatl'ictive covenants, aa tollo"at
All pel'sona, inoluding corpol'ation, pal'tnerahipa and unincorpOl'ated aaaociationa,
who now, 01' shall hereatter, own or aoquire any at the above deacribed propsl'ty 01' any
intereat therein, ahall be taksn and held to. covenant and ag1'ee with the underaigned and
wlth thsil' heira, adminiatratora, auccesaors and assigns to contorm to and observe the
tollowing covenants, restrictions and stipulations aa ·to the use thereat, and the con-
struction at the improvementa thereon tor a period at 2, yeara tram the date at the I'e-
cOl'ding at this inatl'Ument, and 80 long thereafter until sn inatrument aigned by the
then ownel's at a maJol'ity at the lata haa been recorded, ag1'eeing to change aai4 covenant
in whole 01' in part, Which covenants ahall run with the land and be binding upon the
undersignad, their heir., adminiatrators, lucoellora and assigna, and all perlonl and
partiea olaiming under them, to witt
1. No lot ahAll be used except for reaidential purpoees. No bUilding ahall be
erected, altered, placed or permUted to remain on any- lot other than one detached Bingle
tami17 or two teily dwelling not to exceed two and one-halt atoriea in height and a
private .garage tor not more than two cara.
2. No dwelling shall be permitted on any lot which shall cost leaa than .5,000.00
baaed upon coat levels prevailing on the date thie plat ia recorded, nor shall the
g1'ound tlool' al'ea at the main .tl'ucture, excluaive at one-at01'7 upon pOl'ches and garagaa,
be leas than 600 square teet tor a one-atory d.elling, nol' less than 900.aquare teat tor
a dwelling at mol'e than one atory.
3. No bUilding ahall be located on any lot neal'el' than 20 teet to the t~ont line •.
01' nearer than 10 teet to any side stl'eet line. No building shall be looated neal'ar than
·S teet to an interior lot line, exoept that no side yal'd ahall be I'equil'ed tOI' a Sal'age
01' othel' permitted acoesaory building located 40 teet 01' more tl'om the minimum building
.et back line. ·No dwelling 'hall be located on anJ' interiol' lot nearer than 1S taet to
the real' lot line. For the purpoaea to thia oovenant, ea.,ea, .teps and open porohe.
Ihall not be oonaidel'ed as part of the building; Provided, howevel', that thia .hall. not
be construed to permit any portion at a building, on a lot or encroach upon another lot.
4. No dwelling ahall be erected or plaoed on aU7 lot, or aubdiviaion thel'eot, hav-
ing a width at le88 than 60 teet at the mini.us building set back line, nol' having an
area at less than S,OOO aquare teet.
,. No .tl'Ucture ot a temporary charactel', tl'ailel', baaement, tent, shack, sarase,
barn, 01' other outbuilding shall be uaed on any lot at any time as a reaidenoe eithar
tempol'arilJ' 01' pel'manentl,..
6. No buainess nor activities ahall be conducted nol' carried on upon any"lot at an
ofteneive, dangel'oul or noisy Charaoter.
7. iasements tor installation and malntenanoe of utilitie., il'rlgation and drainage
faoilities al'e reserved ovel' the rear, teet of each lot, and tor the installation and
maintenance at i1'1'i8ation taciIitie. oval' a atl'ip , teet in width on eithel' .ide at the
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boundary line bet.een Lots 21 and 22, Block J.
8. Enforcement shall be b1 proceedings at law or' in equity against any pereon or
persons violating or attempting to violate any covenant elther to restraln vlolatlon or
to recover damages.
9. Invalidation of lUl1 one of these covenants b1 judgment or court order shall In' <
no wise affeot any or the other provlsions which shall remain in full foroe and erreot.
Dlro,ld G. SIII1 th
Minerva T. Smlth
STATE OF IDAHO )) ss.
COUNTY OF ADA ),
On th1e 22nd day of March, In the ye8l' 1954, before me, the undereigned, a Notary
Publlc In and tor aald State personally appeared MlHERVA T. SMITH and DAROLD G. SMITH
known to me to be the personl that executed the toregolng inat1'Ulllent, and acknowlldged
e,
•
to me that they executed the 18II1e.
IN WITNESS WHEREOF, I have hereunto let my hand and affixed 11I1 notarial aaal tha
day and year first above written.
( SEALl Donald M. DayROTARY PUBLIC for Idaho,
Resid1ng at Boiae, Idaho.
Recorded at the request of Donald M. Day at 32 minutea paet J o'olock P. M., thla
.,
.,:
.';..
anchors and
In. tull paymen.t
over and aoro•• the property
I
J
and Tsleuaph, inoluding the neoe..8I'y under1
j
rlght, privilege and authority to construot,
26 day of February, A. D. 1954 at --,:o:~I1'::::-I:r.r.=':'
lPoitortlce lddre•• )
I. 'If. Cooper (- - -)
lira. Ethel Cooper (82AL)
(Land owner_l
~9'-e-
Recorder
__------IBS'b:1~:mlnWii'!lee~r:3m~61
., in consideratlon of wblch we hereby grant unto said
ApproY8d: Approved:
State Plant Bngineer State Plant Superlntendent
OF THE tfOUR'l'AIR S'l'A'l'ES TELEPHONE AND TEL1IGRAPH CO. One hundred
The
to
B. W. Cooper, et ux
22 d&1 of March, 1954.
Feest .2.00
Company, ita auccessors and
operate and malntain its lines
ground conduit, poles. cablea. wire. and
Witnea.
theretor.
to attach thereto the
wbloh we own, or in whloh .e have any interut, in the rth One ..Hundred Fifty_IN IS0 l )
or Weet Slaty _(W 60') or East Two Hundred Nlnet7~tour polnt ven re~t (294.1
'
) ot
Lot three (J) Blook Two (2) in Sectlon Sevanteen (11) Town.hip'l'hre Two
Baat ('1')11, R2El at the Boise lIer1dlan InSootta SubdiviBlon. County
or Ideho, and upon and along the roads, street.
With the rlght to permit the attaohment ot the wire. and fixture. or any
and the right to trlm any trees along aald 11ne••0 as to keep the wlr~e~. _
Wltne...a:
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-IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT SEP 2 '? 2012
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ~'STOPHERD. Ainu
By DIANe~QIIfc
.....
TERRIE H. ROWLEY, a married person
Dealing with her sole and separate property,
CANUTA D. BOEREM, an unmarried
individual; ADA COUNTY HIGHWAY
DISTRICT; and CITY OF BOISE,
Defendants.
Plaintiff,
vs.
)
) Case No. CV-OC-2012-08384
)
)
) ORDER FOR ELECTION OF
) HEARING OR WAIVER
)
)
)
)
)
)
)
--------------)
On September 7, 2012, the Court heard oral argument on defendant Ada County Highway
District's (ACHD) motion for summary judgment. At the hearing, the Court requested the
parties to provide it with a copy of the Covenants, Conditions, and Restrictions (CC&Rs) for the
Cherry Lane subdivision, as the Court is required to review them pursuant to the Idaho Supreme
Court's ruling in Asbury Park, LLC v. Greenbriar Estate Homeowners' Ass'n, Inc., 152 Idaho
338,271 P.3d 1194 (2012).
In response, counsel for the Plaintiff provided a copy of the CC&Rs filed for record on
March 22, 1954, contemporaneously with the plat for the Cherry Lane subdivision containing the
reference to the disputed "walk way." However, as both counsel are aware, the record also
contains an earlier plat, dated July 14, 1950, showing the northern portion of the subdivision,
which is entitled "Cherry Lane Subdivision No.2." The 1950 plat refers to CC&Rs filed with
that plat at Book 22 of Miscellaneous Records at page 638. In an effort to fully discharge its
duties under Asbury Park in deciding the pending motion, the Court requested these CC&Rs
000128
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from the Recorder's office.
Attached to this order are the 1950 plat and notation, the 1954 plat and notation, the 1950
CC&Rs recorded as instrument No. 304886, and the 1954 CC&Rs recorded as instrument No.
357642.
Because the parties did not have an opportunity to address this material at the prior
hearing, the Court directs the parties to either call the Court clerk and set a date for further
hearing for the sole purpose of addressing the significance of the "new" CC&Rs on the pending
motion, or, in the alternative, to file, within 10 days, a joint stipulation to waive further argument
and allow the Court to proceed in rendering its decision on the motion without further delay.
~
SO ORDERED and dated this Z7 day of September, 2012.
ATTACHMENTS:
Plats and CC&Rs relating to both the 1950 and 1954 filings referred to herein.
Order for election ofhearing or waiver 2
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CERTIFICATE OF MAILING
I hereby certify that on this~ of September, 2012, I mailed (served) a true and
correct copy of the within instrument to:
THOMAS E. DVORAK
EMILY L. MCCLURE
GIVENS PURSLEY LLP
PO BOX 2720
BOISE, ID 83701-2720
MATTHEW J. RYDEN
ANGSTMAN JOHNSON
3649 LAKEHARBOR LANE
BOISE,ID 83703
SCOTT B. MUIR
BOISE CITY ATTORNEY'S OFFICE
POBOX 500
BOISE,ID 8371-0500
J. FREDERICK MACK
SCOTT D. HESS
HOLLAND & HART, LLP
PO BOX 2527
BOISE, ID 83701-2527
Order for election ofhearing or waiver 3 000130
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llTATE OF IDAHO
COUNTY OF ADA
On this 21st day of July, in the year 19~0, before me, the undersigned, a Notary
Public in and for said State, personally appeared Darold O. Smith and Minerva T. Smith,
I
· I,.
•
I
•
i
--~I
I
3 o'olock P.M.,Reoorded at the request of Edward R.
Instrument Number 305420
No. 660
Certified Copy
PRESIDENT'S CERTIFICATE
TO WHOM 1'1' MAY CONCERN' We, the undersigned, Presidency of the Church of Jesus
husband and wife, kno\~ to me to be the persons whose names are subscribed to the fore-
going instrument, and acknowledged to me that they executed the same.
IN WITNESS VfHEREOF, I have hereunto set my hand and affixed my notarial seal the
day and year in this certifioate first abovo written.
Donald M. Day
Notary Publio for Idaho
Residing at Boise, Idaho
Sullivan at 06 minutes past
this 21 day of July, 1970.
Feesl $2.2~
(SEAL)
President's Cortifioate
to
/ Charles Osoar Dunn
Christ of Latter-Day Saints, do hereby certify that on the 4th day of June A.D., 1950,
Charles Oscar Dunn was dIlly ohosen and appointed President of the Boise Stake, of the
Church of Jesus Christ of Latter-Day Sa1n~ in the County of Ada, State of Idaho.
Said Charles Oscar Dunn was set apart by BIder Harold B. Lee of the Quorum of the
Twelve Apostles in conformity with the rites, regulations and discipline or said Church:
of Jesus Christ of Latter Day Saints.
IN TESTIMONY WHEREOF, we hereunto subscribe our namos at Salt Lake City, Utah, thi
20th day of June A. D., 1950.
Oeo. Albert Smith
J. Reuben Clark, Jr.
David O. JlcKay
Presidency of the Church of Jesus Christ of
Latter-Day Saints.
I
•
•
.- " /
PreSidency
at ~O minutes past 10 o'clook'
~. : .
Recorded at the request of Presiding Biohop's Office
A.M., this 2 day of Aug., 1950.
Feesl $1.00
THIS IS TO CERTIFY, that the above and foregoing is a full, true and correct copy
of tho original certifioate, issued by the Presidency of the Church of Jesus Christ or
Latter-Day Saints, to Charles Osoar Dunn as President of Boise Stake of the Churoh of
Jesus Christ of Latter-Day Saints, in the County or Ada, State of Idaho.
WITNESS my hand this 20th day of June A.D., 195o.
Joseph Anderoon
Secretary to the
Recorder I
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This option, unless sooner exercised, shall expire and terminate at 11100 o'clock
A.M. on December 30, 19,0.
The undersip,ned, upon tender to them of said sum of $,,0.00 in cash covenant to
execute a good and sufficient warranty deed in the usual form conveying title to said
real property to said Everett E. Anderson or such other person as he may designate,
free and clear of all liens and encumbrances excepting current taxes and assessments.
In addition to said warranty deed, the undersigned agree to furnish a policy of
Title Insurance to said policy in the amount of $550.00 showing the undersigned to haveI
!
an insurable title "free and clear of any and all liens and encumbranoes except as above I
I
noted.
W. Uockwitz
Elizabeth Mockwitz
STATE OF IDAIIO
COUNTY OF ADA
On this 18th day ot JUly, 19,0, before me, the undersigned, a Notary Public in and
for said State, personally appeared WJJl!nm Mockwitz and Elizabeth Mockwitz, husband
and wife, known to me to be the persons whose names are subscribed to the within
instrument, and acknowledged to mo that they executed the same.
IN WITNESS 1niEREOF, I have hereunto affixed my hand and seal the day and year in
this certificate first above written.
I
•
•
I
(SJ~AL)
M. Oliver Koelsch
Notary Public for Idaho
Residing at Boise, Idaho
Recorded at the request of Anderson & Thomas at 37 minutes past 4 o'clock P.M.,
RRSTRICTlVE COVENANTS
KNOW l'\LL MEN BY THJ<lSE PRESENTS, That the undel'Signed, Darold G. Smith and Minerva
T. Smith, husband and wife, ot Boise, Ada C¢unty, State of Idaho, do hereby certify and:
declare that they are the sole o\vn~rs in fee simple or all the following described real l
estate situate in Ada County, State of Idaho, more particularly described as follows,
to·witl
this 20 day of July, 1950.
Fees: 76'1
/ Restrictive Covenants
of
~ Darold G. Smith, et ux
(/,::'~:--:;'::'J/ ~):,;':./<.::z...l.-:o>.#".--/'"·
Recorder
Instrument Number 304886
I
•
Blocks One (1), Two (2) and Three (3), of The Amended Plat or Cherry Lane
Subdivision of Ada County, State of Idaho, as the same are numbered and
designated on the official plat thereof, now on file in the office of the
County Recorder, Ada County, Idaho.
That they do hereby and by these presents impose and place upon the above
desoribed real estate the restriotive oovenants, as followsl I
All persons, inclUtttng corporations, partnerships and unincorporated associations ,I
who now, or shall hereafter, own or aoquire any of the above described property or any
interest therein, shall be taken and held to covenant and agree with tho undersigned
and with their heirs, administrators, suocessors and assigns to oonform to and observe
the following covenants, restrictions and s Upulations as 1;0 tho U:le th~reof, and the
construction of the improvements thereon for a period of t\1enty·Clve (25) years from
the date of the recording or this instrument, and so long thereafter until an lnstrumen
•
I
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signed by the then owners of a majority of the lots has been recorded, agreeing to
change said covenants in whole or in part, which covenants shall run with the land and
be binding upon the undersigned, their heirs, administrators, successors and assigns,
and all persons and parties claiming under them, to-witl
1. No lot shall be used except tor residential purposes. No building shall be
erocted, altered, placed or permitted to remain on any lot other than one detached
single family or two family d'N~elling not to exceed two and one-half stories in height
and a private garage for not more than two cars. I
2. No dwelling shall be permitted on any lot which shall cost less than 85,000.00
based upon cost levels prevailing on the date 1h is plat is recorded, nOr shall the
ground floor area or the main structure, exclusive of one-story upon porches and
garages, be less than 600 square feet for a one-story dwelling, nor less than 900
Sql1are feet for a dwelling of more than one story.
3. No building shall be located on any lot nearer than 20 feet to the front lot
line, or nearer than 10 feet to any side street line, No building shall be located
nearer than 5 feet to an interior lot line, except that no side yard shall be reqUired
for a garage or other permitted accessory building located 40 feet or more tram the
minimum building setback line. No dwelling shall be located on any interior lot nearerI
than 15 teet to the rear lot line. For the purposes to this covenant, eaves, steps, .
and open porches shall not be considered as part at the buildingl PrOVided, however,
that this shall not be construed to permit any portion of a building, on a lot to
encroach upon another lot.
4. No dwelling shall be erected or placed on any lot, or subdivision thereof,
having a width of less than 60 feet a t the minimum building setback Une, nor haVing an
area of less than ~,OOO square feet.
5. No st.ructuro of a temporary charMter, trailer, basement, tent, shack, garage,
barn, or other outbuilding shall be used on any lot at any time as a residence either
temporarily or permanently.
6, No bUsiness nor activities shall be oonducted nor carried on upon any lot of
an offensive, dangerous or noisy character.
7. Easements for installation and maintenance of utilitios, irrigation and
drainage facil1t1es are reserved over the rear 5' foet of each :Lot, and for the
installation and maintenance of drainage fac1l1t1es of a strip 5' teet in w1dth across
the northeasterly corner or Lot 13, Dlock 1, and 5 feet on either side of the boundary
line between Lots 2 and 3, Block 1, and the northerly 5' feet of Lot 3, Block 11 and an
easement for the· installation and maintenance at 1rrigation facilities over 5' feet on
e1ther side of the boundary line betweon Lots 3 and ~, Block 3, 5' feot on either side
of the boundary line between Lots 13 and 14, Block 2, and 5 feet on either side of the
boundary line between Lots .,. and 5', Block 2.
8. Enforcement shall be by proceedings at law or in equity against any person or
persons violating or attempting to violate any covenant either to restrain violation or
to recovar damages,
9. Invalidation of anyone of these covenants by judgment or court order shall 1n
nowise affect any at the other proviSions whioh shall rema1n in full force and effect.
Minerva T. Smith
Oarold O. Smith
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IOA9, '0'
Thomas E. Dvorak (ISB # 50(3)
Emily L. McClure (ISB # 8050)
GNENS PURSLEY LLl'
601 West Bannock Street
Post Office Box 2720
Boise, Idaho 83701-2720
Telephone: 208-388~1200
Facsimile: 208-388-1300
1583493_1 (1119~2)
Attorneys for PlaintiffTerrie H. Rowley
:~!lI:"D----.M_, _
OCT 0420t2
CHRISTOPHEAO. RICH, Clerk
By JAMIE AANDALL
DEPUTY
~002/009
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TERRIE H. ROWLEY, a married person dealing
with her sole and separate property,
Plaintiff,
v.
CANUTA D. BOEREM, an unmarried
individual; ADA COUNTY HIGHWAY
DISTRlCT; and CITY OF BOISE,
Defendants.
Case No. CV-OC-12-08384
STIPULATION FOR SCHEDULING
AND PLANNING
The above parties hereby stipulate to the following scheduling deadlines:
A. EXPERT WITNESSES
(plaiatiffs experts)
1, 120 days before trial, plaintiff shall disclose each person plaintiff intends to call as
an expert witness at trial and state the subject matter on which the witness is expected to testify.
2. 120 days before trial, plaintiff shall disclose all infonnation requited by Rule
26(b)(4) ofthe Idaho Rules of Civil Procedure regarding expert witnesses.
3. 90 days before trial, defendant shall complete any depositions of the plaintiffs
initial expert witnesses.
STIPULATION FOR SCHEDULING AND PLANNING-l
.fGINAL.000136
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(Defendant's experts)
4. 90 days before trial, defendant shall disclose each person defendant intends to call
as an expert witness at trial and state the subject matter on which the witness is expected to
testifY.
5. 90 days before trial, defendant shall disclose all infonnation required 'by Rule
26(b)(4) of the Idaho Rules of Civil Procedure regarding expert witnesses.
6. 60 days before trial. plaintiff shall complete any depositions of the defend8l1t's
ex.pert witnesses.
(plaintiffs rebuttal experts)
7. 60 daY,9 before trial, plaintiff shall disclose each person plaintiff intends to call as
an expert witness at trial to rebut new information or issues disclosed or raised by the defendant.
8. 60 days before trial, plaintiff shall disclose all infonnation required by Rule
26(b)(4) ofthe Idaho Rules of Civil Procedure regarding the rebuttal expert witnesses.
9. 30 days' before trial, defendant shall complete any depositions of the plaintiff's
rebuttal expert witnesses. .
B. LAY WITNESSES
1. 180 days before trialt plaintiff shall disclose each person plaintiff intends to call as
a lay witness at trial (excluding impeachment witnesses).
2. 165 days before trial, defendant shall disclose each person defendant intends to
call as a lay witness at trial (excluding impeachment witnesses).
3. 150 days before trial, plaintiff shall disclose each lay witness (excluding
impeachment witnesses) plaintiff intends to call at trial to rebut new information or issues
disclosed or raised by the defendant.
4. 120 days before trial. all parties shall complete any depositions oflay witnesses.
STIPULATION FOR SCHEDULING AND PL,4.NNING - 2
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c. DEADLINES FOR INITIATING DISCOVERY
~004/009
1. 60 days before trial is the last day for serving interrogatories~ requests for
production, requests to pennit entry upon land or other property, and requests for admission.
2. 60 days before trial is the last day for filing motions for a physical or mel1tal
examination.
D. DEADLINE FOR SUPPLEMENTAL RESPONSES TO DISCOVERY
1. 30 days before trial, all parties must serve any supplemental response to discovery
required by Rule 26(e) of the Idaho Rules ofCivil Procedure.
E. STIPULATIONS TO ALTER DISCOVERY DEADLINES
1. The parties may alter any discovery deadline by written agreement without the
necessity ofobtaining a court order.
F. PRETRIAL MOTIONS
1. 180 days before trial is the last day to file motions to add additional parties to the
lawsuit.
2. 120 days before trial is the last day to file a motion to amend the claims between
existing parties to the lawsuit, including to add a claim for punitive damages.
G. MOTIONS FOR SUMMARY JUDGMENT
1. All motions for sununary judgment must be filed at least sixty-three (63) day.
before trial.
H. TRIAL SETTING
1. This case can be set for a trial to commence on or after June 10, 2013.
2. It is estimated that the trial will take three (3) days.
3. This case is to be tried as a:
o court trial
I8l jury trial
STIPULATION lOR SCHEDULING AND PLANNING - 3
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4. Parties preference for trial dates: (Please confer and complete, after reviewing the
Court's Trial Calendar attached. DO NOT ATIACH "UNAVAILABLB DATES").
(a) Date of, June 10,2013.
(b) Date of, August 26, 2013,
(c) Date of, September 16,2013.
11le Court's clerk will confirm dates with counsel if preferences cannot be met.
I. MEDIATION
1. The parties agree to mediation: Yes No X
All parties reserve the right to file a motion to compel mediation.
2. Ifyes:
a. The parties agree to submit to mediation with a mediator mutually agreed
upon.
b. Mediation shall begin__days prior to trial.
c. Unless otherwise agreed in writing between the parties, the cost of
mediation shall be equally divided between the parties.
J. ORDER FOR ELEcrION OF HEARING OR WAIVER
On September 27. 2012, the Court entered an order entitled "Order for Election of
Hearing or Waiver", All parties agree to waive any right to a hearing per the Court's Order.
The parties reserve the right to amend this stipulation by agreement of all parties, subject
to Court approval; each party reserves the right to seek amendment hereofby Court order, and to
request further status conferences for such purpose, in accordance with I.R.C.P. 16(a) and 16(b).{,1t1
DATED this { day ofOctober, 2012.
Thomas E. Dvorak.
Attorneys for Terrie H. Rowley
STIPULATION FOR SCHEDULING AND PLANNING - 4
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_208-853-0117 11:59: IU 10-04-2012
----_.._~-----
ANGSTMAN JOHNSON
JY\~lli- O~.r=:--_
Matthew 1. RYden~ ~
Attorneys for Canufa D. Boerem
BOISE CITY AITORNEYS' ·OFFICE
Scott B. Muir
Attorneys for the City ofBoise
HOLLAND & HART, LLP
J. Frederick Mack
Attorneys for Ada County Highway District
212__
STIPULATlONFORSCHlWULING AND PLANNING - 5
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10/04/2012 12:00 FAX Boise City "tty
ANGSlMANJOijNSON
Matthew J. Ryden
Attorneys for Canuta D. Boerem
BOISE CITY ATTORNEYS' OFFICE
~007/009
~ 002/002
;{?c:.~~ ~,...!oLL-"r_
Seott'nWT b
Attomey$ for the: City ofBoise
HOLLAND &; HART, UP
J. Frederick Mack
Attomeys for Ada County Highway District
STIPULATIONJI'OR SCHEDULING AND PLANNING - 5
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,
FIII:Tiffany Nelson To='IboIi6 DYorDk (12883881300)
ANGSTMANJOHNSON
Matthew J. Ryden
Attomeys for Canuta D. Boerem
BOISE CITY ATIORNBYS' OFFICE
Scott B. Muir
Attorneys for the City ofBoise
HOLLAND &HART, LLP
1lI00S/009
16:53 18194112 EST P9 2-2
STIPULATION FORSCHEDULING AND PLANNING - 5
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CERTIFICATE OF SERVICE
I hereby certify that on thisL t'1.nay of Octobert 2012, I caused to be served a true and
correct copy ofthe foregoing document to the persons listed below the method indicated:
~009/009
Matthew J. Ryden
Angstroan Johnson
3649 Lakeharbor Lane
Boise, ID 83703
Fax: 853-0117
Counsellor Canuta D. Boerem
Scott B. Muir
Boise City Attorneyts Office
1'50 N. Capital Blvd,
P.O. Box 500
Boiset ID 83701-0500
Fax: 384-4454
Counsel for City ofBoise
J. Frederick Mack
Scott D. Hess
Holland & Hart, LLP
P.O. Box 2527
Boise) ID 83701-2527
Fax: 343-8859
Counsel for ACHD
_ Hand Delivery
-.......Facsimile
_ Overnight Courier
U.S. Mail
_ H~d Delivery
~acsimile
~Overnight Courier
U.S. Mail
_ Hand Delivery
~imile
_ Overnight Courier
U.S. Mail
Thomas E. Dvorak.
STIPULATION FOR SCHEDULING AND PLANNING - 6
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Thomas E. Dvorak (ISB # 5043)
Emily L. McClure (ISB # 8050)
GIVENS PURSLEY LLP
601 West Bannock Street
Post Office Box 2720
Boise, Idaho 83701-2720
Telephone: 208-388-1200
Facsimile: 208-388-1300
1182000_1 (11199-2)
Attorneys for Plaintiff Terrie H. Rowley
NO. FILED~A.M~ P.M.~
OCT 11 2012
CHRISTOPHER D. RICH, CI*-~rk
By ELYSHIA HOLMES
:JEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TERRIE H. ROWLEY, a married person
dealing with her sole and separate property,
Plaintiff,
v.
CANUTA D. BOEREM, an unmarried
individual; ADA COUNTY HIGHWAY
DISTRICT; and CITY OF BOISE,
Defendants.
Case No. CV OC 1208384
MOTION TO COMPEL
MEDIATION
COMES NOW Plaintiff, Terrie H. Rowley, by and through her attorneys of record,
Givens Pursley LLP, and hereby moves this Court for an order compelling mediation in this
matter, pursuant to Idaho Rule of Civil Procedure 16(k)(4), within 45 days. Specifically,
Plaintiff seeks an order of this Court compelling Plaintiff and Defendants to attend the mediation
in good faith and to divide the mediation costs equally, as is customary.
This Motion is supported by the Memorandum in Support of Motion to Compel
Mediation filed contemporaneously herewith.
Dated this Rday of October, 2012.
GIVENS PURSLEY LLP
~j {fJ~
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Emily L. cClure 
Counsel for Plaintiff 
MOTION TO COMPEL MEDIATION - 1 
CERTIFICATE OF SERVICE
I hereby certify that on this~ day of October, 2012, I caused to be served a true and
correct copy of the foregoing document to the persons listed below the method indicated:
Matthew J. Ryden
Angstman Johnson
3649 Lakeharbor Lane
Boise, ID 83703
Fax: 853-0117
Counsel for Canuta D. Boerem
Scott B. Muir
Boise City Attorney's Office
150 N. Capital Blvd.
P.O. Box 500
Boise,ID 83701-0500
Fax: 384-4454
Counsel for City ofBoise
J. Frederick Mack
Scott D. Hess
Holland & Hart, LLP
P.O. Box 2527
Boise,ID 83701-2527
Fax: 343-8859
Counsel for ACHD
MOTION TO COMPEL MEDIATION - 2
_ Hand Delivery
Facsimile
_ Overnight Courier
----fl U.S. Mail
_ Hand Delivery
Facsimile
_ Overnight Courier
----¥,U.S. Mail
_ Hand Delivery
Facsimile
_ Overnight Courier
~ U.S. Mail
Emily L. McC\lTe
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S1v Thomas E. Dvorak (ISB # 5043)
Emily L. McClure (ISB # 8050)
GIVENS PURSLEY LLP
601 West Bannock Street
Post Office Box 2720
Boise, Idaho 83701-2720
Telephone: 208-388-1200
Facsimile: 208-388-1300
1182000_1 (11199-2)
Attorneys for Plaintiff Terrie H. Rowley
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TERRIE H. ROWLEY, a married person
dealing with her sole and separate property,
Plaintiff,
v.
CANUTA D. BOEREM, an unmarried
individual; ADA COUNTY HIGHWAY
DISTRICT; and CITY OF BOISE,
Defendants.
Case No. CV OC 1208384
MEMORANDUM IN SUPPORT OF
MOTION TO COMPEL
MEDIATION
COMES NOW Plaintiff Terrie H. Rowley, by and through her attorneys of record,
Givens Pursley LLP, and files this Memorandum in Support ofMotion to Compel Mediation.
ARGUMENT
This quiet title and declaratory judgment action, with its limited universe of material
facts, is an ideal candidate for mediation. Pursuant to Idaho Rule of Civil Procedure 16(k)(4), a
Court may exercise its discretion and order mediation upon motion by a party, or at any other
time it determines mediation is appropriate. I.R.C.P. 16(k)(4)(A), (D). The matters set forth in
this litigation are appropriate for mediation (I.R.c.P. 16(k)(2)) and the parties could benefit from
a neutral third-party's assistance in "identifying the issues, reducing misunderstandings,
MEMORANDUM IN SUPPORT OF MOTION TO COMPEL MEDIATION - 1
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clarifying priorities, exploring areas of compromise and finding points of agreement." See
I.R.C.P. 16(k)(1).
In discussions surrounding the scheduling order in this matter, the other parties seemed
amenable to stipulation, but had reservations about paying a share of the mediator's expenses as
is customary. ACHD's counsel was particularly concerned that discovery and expert witness
depositions be completed before mediation occurs. Counsel for Plaintiff, on the other hand,
believes that, if the costs associated with such discovery and expert witnesses could be avoided,
this would increase the chances of a resolution of this matter in a meditation. Accordingly,
counsel for the Plaintiff determined to seek the assistance of the Court in compelling this
process.
The parties have little to lose by sitting down with a mediator in an attempt to reach
common ground. The cost to the parties for participating in mediation is minor compared to the
costs they may incur through conducting further discovery and continuing to trial. Similarly, the
efficiency of resolving the dispute through mediation is a benefit not only to the parties, but also
to the Court. Accordingly, Plaintiff seeks an order compelling a mediation of this matter within
the next 45 days, either with (a) a mediator appointed through the court mediation program such
as Senior District Judge Linda Copple Trout and costs paid by the court fund; or (b) with a
mediator to be agreed upon by the parties with costs of the mediator to be divided equally
between the parties, as is customary.
Dated this ~day of October, 2012.
GIVENS PURSLEY LLP
~d. fh~
Emily L. McClure
Counsel for Plaintiff
MEMORANDUM IN SUPPORT OF MOTION TO COMPEL MEDIATION - 2
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CERTIFICATE OF SERVICE
I hereby certify that on this~ day of October, 2012, I caused to be served a true and
correct copy of the foregoing document to the persons listed below the method indicated:
Matthew J. Ryden
Angstman Johnson
3649 Lakeharbor Lane
Boise,ID 83703
Fax: 853-0117
Counsel for Canuta D. Boerem
Scott B. Muir
Boise City Attorney's Office
150 N. Capital Blvd.
P.O. Box 500
Boise,ID 83701-0500
Fax: 384-4454
Counsel for City ofBoise
1. Frederick Mack
Scott D. Hess
Holland & Hart, LLP
P.O. Box 2527
Boise,ID 83701-2527
Fax: 343-8859
Counselfor ACHD
_ Hand Delivery
Facsimile
_ Overnight Courier
~.S.Mail
_ Hand Delivery
Facsimile
_ Overnight Courier
----yJJ.S. Mail
_ Hand Delivery
Facsimile
_ Overnight Courier
4 u.s. Mail
MEMORANDUM IN SUPPORT OF MOTION TO COMPEL MEDIATION - 3
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·IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT:- FIl~tC;>),'5G>
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA OCT 15 2012
TERRIE H ROWLEY,
Plaintiff,
vs.
CANUTA D BOEREM,
ADA COUNTY HIGHWAY DISTRICT,
CITY OF BOISE,
Defendant.
CHRiSTOPHER D. FUQIf. CIMc
By 0w=..,0AlWN
Case No. CV-OC-2012-08384
ORDER GOVERNING PROCEEDINGS
AND SETTING TRIAL
1. The stipulation for scheduling and planning signed by all parties is hereby
approved and adopted as the Order of this Court pursuant to I.R.C.P 16(b). No party
may vary from the stipulation or this order without approval of the Court.
2. Trial is set for a Jury Trial to commence on Monday, June 10, 2013 at
09:00 AM for 3 days.
NOTICE OF INTENT TO RELY ON PANEL OF JUDGES AS ALTERNATES
Notice is hereby given, pursuant to I.C.R.P. 40(g) that an alternate judge may be
assigned to preside over the trial of this case. The following is a list of potential
alternate judges:
Hon. G. D. Carey
Hon. Gregory M. Culet
Hon. Dennis Goff
Hon.Dan~IC. Hurlbu~J~
Hon. James Judd
Hon. Duff McKee
Hon. Michael McLaughlin
Hon. James C. Morfitt
Justice Gerald Schroeder
Hon. Kathryn A. Sticklen
Justice Linda Copple Trout
Hon. Darla Williamson
Hon. W. H. Woodland
All Sitting Fourth District Judges
Unless a party has previously exercised their right to disqualification without
cause under Rule 40(d)(1), each party shall have the right to file one (1) motion
ORDER GOVERNING PROCEEDINGS AND SETIING TRIAL -- Page 1
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disqualification without cause as to any alternate judge not later than ten (10) days after
service of this written notice listing the alternate judge.
3. A pretrial conference will be held on May 24, 2013 at 3:30 p.m.. IF A
PARTY FAILS TO APPEAR AT THE PRETRIAL CONFERENCE WITHOUT GOOD
CAUSE, SUCH FAILURE SHALL BE SUFFICIENT GROUND FOR ENTRY OF
JUDGMENT AGAINST SUCH PARTY OR DISMISSAL OF THE ACTION OF SUCH
PARTY, WITH PREJUDICE, WITHOUT FURTHER NOTICE.
4. Any party who does not intend to oppose a motion shall immediately notify
opposing counsel and the court by filing a pleading titled "Non-Opposition to Motion."
The moving party shall serve and file with affidavits or other documentary evidence,
upon which the moving party intends to rely with the motion. Each motion, other than
routine or uncontested matters, shall be accompanied by a separate brief containing all
the reasons and points and authorities relied upon by the moving party. All Summary
JUdgment Motions must be filed and heard 60 days prior to trial unless otherwise
stated. Any deadlines for filing Motions and Motions to Amend stipulated to by the
parties apply to Motions to Amend to add a Claim for Punitive Damages. All
memoranda must comply with the local rules. See Local Rule 8. In no event may the
parties agree to schedule dispositive motions to be heard within 2 months of trial.
5. All parties must be represented at the pretrial conference. Counsel must
be the handling attorney, or be fully familiar with the case and have authority to bind the
client and law firm to all matters within I.R.C.P. 16. In addition to the requirements of
I.R.C.P. 16(c), (d) and (e), at the pretrial conference, each party shall be required to
serve on all other parties and lodge with the Court a complete list of exhibits and
witnesses in accordance with I.R.C.P. 16(h). Parties shall submit to the Court, no later
than five (5) days before the final pretrial conference, a Pretrial Memoranda which will
include the following:
a. Elements of Plaintiff's case (Plaintiff);
b. Defenses of Defendant's case (Defendant)
c. Contested facts;
ORDER GOVERNING PROCEEDINGS AND SETTING TRIAL -- Page 2
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d. Contested issues of law;
e. Evidentiary issues
f. Agreed or stipulated facts; and
g. Memorandum of Points and Authorities on issues of law.
6. Exhibits should be pre-marked prior to opening of court. All approved
videotape or audiotape presentations must be cued in advance, and all equipment
tested for sound, picture, etc. prior to presenting evidence contained therein. The
parties are responsible for reviewing proposed exhibits for redactions to ensure that
objectionable material is not seen by the jury. "Dry runs" are encouraged before
coming to court, and before court begins. All exhibits are to be handed to the court
officer, instead of the witness.
7. Counsel should be familiar with the local rules, including the page
limitations and argument limitations.
8. In the case of a jury trial, proposed jury instructions must be submitted by
the pretrial conference with copies to opposing counsel. However, contrary to I.R.C.P
51, if counsel requests standard Idaho Civil Jury Instructions (IDJI), counsel should only
submit a captioned document listing the requested instructions by number. Counsel
need not comply with the requirements of I.R.C.P 51 (a)(1) and submit the actual
instructions with duplicates. If counsel requests modified instructions; counsel should
submit only one copy of those requested instructions as modified, clearly identifying the
source upon which counsel relies for the instruction and identifying by underlining the
modification.
9. In the case of a court trial, each party shall submit proposed findings of
facts and conclusions of law to the Court at the pretrial conference, unless otherwise
permitted by the Court.
10. If the case is set for jury trial, voir dire of prospective jurors by counsel will
be limited to a total of one hour per side, unless otherwise ordered by the court.
11. Opening statements will be limited to one hour per side and closing
arguments will be limited to one hour per side, unless otherwise ordered by the court.
ORDER GOVERNING PROCEEDINGS AND SETIING TRIAL -- Page 3
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12. This trial has been double-set with other cases. Because of statutory and
constitutional speedy trial requirements, criminal trials will have preference over civil
trials.
13. The court's trial schedule is from 9:00 a.m. to 5:00 p.m., unless otherwise
specified. No trial proceedings will take place on Thursday because of the court's
criminal arraignment and civil motion calendars.
IF A PARTY FAILS TO APPEAR AT TRIAL WITHOUT GOOD CAUSE, SUCH
FAILURE SHALL BE SUFFICIENT GROUND FOR ENTRY OF JUDGMENT AGAINST
SUCH PARTY OR DISMISSAL OF THE ACTION OF SUCH PARTY, WITH
PREJUDICE, WITHOUT FURTHER NOTICE.
Dated this I~ay of October, 2012.
ORDER GOVERNING PROCEEDINGS AND SETTING TRIAL --- Page 4
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CERTIFICATE OF MAILING
I hereby certify that on this 16TH day of October, 2012, I mailed (served) a true
and correct copy of the within instrument to:
THOMAS E DVORAK
ATTORNEY AT LAW
PO BOX 2720
BOISE 1083701-2720
MATTHEW J RYDEN
ATTORNEY AT LAW
3649 N LAKE HARBOR LANE
BOISE 10 83703
SCOTTO HESS
ATTORNEY AT LAW
PO BOX 2527
BOISE 1083701-2527
SCOTT MUIR
CITY OF BOISE
P.O. BOX 500
BOISE 10 83701
ORDER GOVERNING PROCEEDINGS AND SETTING TRIAL - Page 5
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J. Frederick Mack, ISB #1428
Scott D. Hess, ISB #2897
A. Dean Bennett, ISB #7735
HOLLAND & HART LLP
Suite 1400, U.S. Bank Plaza
~ 101 South Capitol Boulevard
Z P.O. Box 2527
-t!) Boise, Idaho 83701-2527
E2 Telephone: (208) 342-5000
o Facsimile: (208) 343-8869
Attorneys for Defendant
Ada County Highway District
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TERRIE H. ROWLEY, a married person
dealing with her sole and separate property,
Plaintiff,
vs.
Case No. CV OC 1208384
DEFENDANT ACHD'S RESPONSE TO
PLAINTIFF'S MOTION TO COMPEL
MEDIATION
CANUTA D. BOEREM, an unmarried
individual; ADA COUNTY HIGHWAY
DISTRICT; and CITY OF BOISE,
Defendants.
Defendant Ada County Highway District ("ACHD") in the above-entitled action, by and
through their attorneys of record, Holland & Hart, LLP, and submits this Memorandum In
Response to Plaintiff, Terrie H. Rowley's ("Rowley") Motion to Compel Mediation.
ACHD has never expressed an unwillingness to proceed with mediation in this matter.
ACHD has never expressed an unwillingness to pay its fair share of the expense of a mediator to
handle the mediation. ACHD does not, therefore, have an objection to that portion of the motion
filed by Rowley.
DEFENDANT ACHD'S RESPONSE TO PLAINTIFF'S MOTION TO COMPEL
MEDIATION -1
000154
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However, ACHD does express an objection to the timing that Rowley suggests in her
motion. Mediation to occur within 45 days is simply inappropriate. As this Court knows, a
motion for summary judgment is pending. ACHD contends that the motion presents an issue of
law properly before the Court for a decision. No discovery has occurred in this case. No written
discovery has been exchanged. No depositions have been taken. The complaint filed by the
Plaintiff, Rowley, has not been tested by any of the other Defendants. Accordingly, requiring
mediation within "45 days" is simply inappropriate.
In addition, ACHD must make clear that any mediated resolution must address and
comply with all statutory and regulatory imposed obligations and practices ofACHD.
ACHD believes, and therefore requests that the Court enter as part of its scheduling order
a "normal" provision with regard to mediation - - that the mediation occur and be completed
within 45 days of the date the Court sets for trial.
RESPECTFULLY SUBMITTED.
DATED this Zf'"day of October, 2012.
HOLLAND & HART LLP
cott D. ess, of the firm
Attorneys for Defendant Ada County
Highway District
DEFENDANT ACHD'S RESPONSE TO PLAINTIFF'S MOTION TO COMPEL
MEDIATION - 2
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CERTIFICATE OF SERVICE
I hereby certify that on this l..-~day of October, 2012, I caused to be served a true and
correct copy of the foregoing by the method indicated below, and addressed to the following:
Thomas E. Dvorak
Emily L. McClure
GIVENS PURSLEY LLP
601 West Bannock Street
Boise, Idaho 83701-2720
Counsel for PlaintiffTerry H Rowley
[!t U.S. Mail
o Hand Delivered
o Overnight Mail
o Facsimile (208-388-1300)
Matthew J. Ryden
Angstman Johnson
3649 Lakeharbor Lane
Boise, Idaho 83703
Counsel for Canuta D. Boerem
[1J-
o
o
o
U.S. Mail
Hand Delivered
Overnight Mail
Facsimile (208-853-0117)
Scott B. Muir
Boise City Attorney's Office
150 N. Capitol Blvd.
P.O. Box 500
Boise, Idaho 83701
Counsel for City ofBoise
~ U.S. Mail
o Hand Delivered
o Overnight Mail
o Facsimile (208-384-4454)
for HOLLAND & HART LLP
5809415JDOC
DEFENDANT ACHD'S RESPONSE TO PLAINTIFF'S MOTION TO COMPEL
MEDIATION -3
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OCT 6)
(J 02012
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ~iSrOPI:{Fi D AI •
By DiAN20ATfI,/iJ:' Clerk
Doputy
TERRIE H. ROWLEY, a married person
dealing with her sole and separate property,
CANUTA D. BOEREM, an unmarried
individual; ADA COUNTY HIGHWAY
DISTRICT; and CITY OF BOISE,
Defendants.
Plaintiff,
vs.
)
) Case No. CV-OC-2012-08384
)
)
) MEMORANDUM DECISION AND
) ORDER RE: MOTION FOR SUMMARY
) JUDGMENT
)
)
)
)
)
)
---------------)
Presently before the Court is defendant Ada County Highway District's motion for
summary judgment, filed July 3, 2012, on the issue of whether it owns a certain strip of land in
the Cherry Lane subdivision located in Ada County. Defendant City of Boise joins in the
motion, and defendant Boerem has filed a notice of non-opposition. Plaintiff Rowley, in
opposing the motion, has separately argued that she is entitled to summary judgment on the issue
presented. The Court heard oral argument on the motion on September 7, 2012, and therein
instructed the parties to provide any Conditions, Covenants, and Restrictions relevant to the
question presented, as required by Idaho law. The Court received some of these CC&Rs from
Plaintiff on September 11,2012, and obtained possession of the remaining CC&Rs on September
27, 2012. At that time, the Court entered its Order for Election of Hearing or Waiver to enable
the parties the opportunity to provide additional briefing or argument on the significance of the
CC&Rs. On October 5, 2012, the parties elected to waive any additional argument, and the
Court took the motions under advisement. Accordingly, the Court now issues the following
Memorandum Decision and Order re: Motion for Summaty Judgment 1
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memorandum decision and order granting summary judgment in favor ofPlaintiff Rowley.
FACTUAL AND PROCEDURAL BACKGROUND
The case currently before the Court was commenced in the District Court of the Fourth
Judicial District in and for Ada County by a complaint filed by Plaintiff Rowley, as a married
person dealing with her sole and separate property, on May 9, 2012.1 The defendants named
were Canuta D. Boerem, an umarried individual, the Ada County Highway District (ACHD), and
the City of Boise.
In Count I of her complaint, Rowley seeks a declaration that a certain walkway between
her property and that of defendant Boerem is a public right-of-way, and that her property adjoins
said right-of-way? Count II of her complaint requests a decree that the ACHD currently holds
title to the walkway by virtue of a dedication of the property to the public which occurred in
1954, because the walkway as dedicated was accepted by the City of Boise at that time, and
subsequently was transferred to the ACHD in 1971 by operation of law upon the creation of that
entity by vote of the people ofAda County.
In Count III of her complaint, Rowley pleads in the alternative that, should the Court find
the walkway has been dedicated to the public, but is not the property of the ACHD, she is entitled
to a declaration that the walkway is the property of the City of Boise per that entity's acceptance
of the same in 1954. Given that neither the City of Boise nor the ACHD have ever
acknowledged ownership of the walkway, there is no dispute that neither of these entities have
1 The case was originally assigned to Judge Thomas F. Neville, who recused himself due to his personal friendship with
defendant Boerem, and the case was assigned to Judge Ronald 1. Wilper, who was disqualified without cause by counsel for the
ACHD. This Court was assigned to the case on July 17, 2012.
2 The record shows that the deeds to the two properties abutting the walkway (Rowley's and Boerem's properties) both make
reference to the lot and block numbers, and the plat, for the Cherry Lane subdivision, said plat filed on or about March 22, 1954.
Complaint, Ex. A at p. 2. A full legal description of the disputed walkway is not contained in this plat, although it is shown
clearly on both the 1950 and 1954 plats. Exhibit "c" to the complaint sets forth a full legal description of the walk way, and its
accuracy is not disputed.
Memorandum Decision and Order re: Motion for Summary Judgment 2
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formally abandoned or vacated the walkway.3
In count IV of the complaint, Rowley seeks a declaration that in the event that either the
City or the ACHD abandons the walkway, she is entitled to ownership of the same up to the
centerline of the walkway. As the basis for the declaration sought, Rowley argues that she is an
abutter to an express easement appurtenant to the walkway, and is thereby the owner of the
servient estate.
In Count V, the Plaintiff requests an injunction ordering defendant Boerem to remove a
shed she constructed on the walkway property.
The complaint is not verified, but is signed by counsel.
Defendant City of Boise filed its answer on June 12, 2012. The City denied that it
accepted the walkway as a public right-of-way in 1954, and therefore has no interest in the
walkway property. The City therefore denies that Rowley is entitled to any declaration that the
walkway was dedicated to the public, and denies that Rowley is entitled to an order requiring
removal of Boerem's shed. The City also opposes any award of costs and attorney fees, or the
general request for other relief contained in the Complaint. The City requests dismissal of the
complaint and seeks costs and fees, as well as such further relief as the Court might find just and
equitable.
In lieu of an answer, defendant ACHD filed the present motion for summary judgment,
along with supporting materials, on July 3, 2012.
On July 10, 2012, Defendant Boerem entered a notice of appearance in the case through
counsel Matthew J. Ryden of the law office ofAngstman Johnson.
On July 18,2012, Boerem fIled an Answer, Counterclaim and Third Party Complaint, and
3 A street legally dedicated to the public can revert to the dedicator only when vacated in the manner provided by law. Hanson
Memorandum Decision and Order re: Motion for Summary Judgment 3
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requested a jury trial on all issues triable to a jury. Boerem asserts the walkway at issue was
never dedicated to the public, and, even if a dedication was attempted, it failed because the City
never accepted the property. Boerem further asserts that even if there was an acceptance, it was
revoked. Boerem claims the property in question under the doctrines of adverse possession
and/or boundary by agreement.
In her counterclaim, Boerem admits that the 10-foot by 89-foot parcel of land at issue is
the same property described by Rowley in her complaint. She further asserts that unknown
descendants of Darold G. Smith and/or Minerva T. Smith (the original subdividers of the Cherry
Lane development and purported grantors of the walkway to the public) may have an interest in
the disputed property. In support of her adverse possession argument, she contends that a fence
on the western edge of the Rowley property has existed since 1976 and established the de facto
boundary between the two parcels, and that the 10-foot walkway is located outside of the Rowley
fence. Additionally, she argues that in 1993 she erected a fence intended to enclose her backyard
that encompassed a portion of the walkway. She alleges that she has built and maintained certain
improvements on the walkway. She also alleges that Rowley never objected to any of these
actions evidencing her ownership of the walkway until the present case was filed.
On these facts, and others, Boerem counterclaims for title to the walkway by adverse
possession or the doctrine of boundary by agreement. To that end, she seeks an order quieting
title in her name as owner in fee simple, establishing the appropriate boundary, and she requests
attorney fees and costs.
The dispositive question in the present motion for summary judgment is whether the 1954
plat, annexed to the complaint as page two of exhibit "A", and any other relevant evidence of the
v. Proffer, 23 Idaho 705, 132 P. 573 (1913); Pullin v. City o/Kimber/y, 100 Idaho 34, 592 P.2d 849 (1979).
Memorandum Decision and Order re: Motion for Summary Judgment 4
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purported grantor's intent, contains a dedication of the walkway to the public. As indicated
above, the Court, for the following reasons, finds that there is no genuine dispute that a
dedication to the public was accomplished, and summary judgment in favor of plaintiff Rowley
is warranted.
LEGAL STANDARDS
A. Summary Judgment
Summary judgment may be entered when ''the pleadings, depositions, and admissions on
file, together with the affidavits, if any, show that there is no genuine issue as to any material fact
and that the moving party is entitled to judgment as a matter oflaw." I.R.C.P. 56(c); see also
Kelso v. Lance, 134 Idaho 373, 375, 3 P.3d 51,53 (2000). In a summary judgment context, the
moving party has the burden of showing that there is no genuine issue ofmaterial fact. BMC
West Corp. v. Horkley, 144 Idaho 890, 893, 174 P.3d 399, 402 (2007). However, once the
moving party has met its initial burden, the non-moving party "cannot rest on mere speculation
because a mere scintilla of evidence is not enough to create a genuine issue of fact." McCoy v.
Lyons, 120 Idaho 765,820 P.2d 360, 364 (1991). The non-moving party may not rest on bare
allegations or denials; it must set forth specific facts that show a genuine issue. Vebillis v.
Dependable Appliance Co., 107 Idaho 335, 689 P.2d 227 (Ct. App. 1984). However, the
disputed facts are construed liberally in favor of the non-moving party, and all reasonable
inferences drawn from those facts are drawn in favor of the non-moving party. BMC West, 144
Idaho at 893, 174 P.3d at 402.
Where one party has moved for summary judgment, the Court may grant summary
judgment to the nonmoving party if there are no genuine issues ofmaterial fact and if the
nonmoving party is entitled to summary judgment as a matter oflaw. Miner v. Farmers Ins. Co.
Memorandum Decision and Order re: Motion for Summary Judgment 5
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ofIdaho, 116 Idaho 656, 778 P.2d 778 (1989); Harwood v. Talbert, 136 Idaho 672, 39 P.3d 612
(2001). However, the Court may not decide an issue not raised in the moving party's motion for
summary judgment. Harwood at 678,39 P.3d at 618.
B. Dedications of Land to the Public
The following language was quoted by the Idaho Supreme Court in the case ofBoise City
v. Hon.:
The act of filing and recording a plat or map is sufficient to establish the intent on
the part of the owner to make a donation to the public .... [t]he mere filing of a
map or plat, not sufficient under the statutes, or the making of a survey and the
marking of land surveyed into square blocks, streets, alleys and parks, may not of
itself be considered such an act as will constitute a dedication to the public of a
part of the property. But if the owner makes sales of property with reference to
such surveyor plat and representations in affecting the sales in regard to the
location of streets, squares, parks or other public grounds, a dedication of those
necessarily follows: The cases are many and establish this proposition beyond
controversy.
14 Idaho 272, 279, 94 P. 167 (1908). The Court further held that the dedication is "complete
when a plat is filed showing streets and alleys thereon, and sales are made in reference thereto,
and that such dedication is irrevocable ...". Id. at 281, P. 170. These holdings were cited with
approval in Farrell v. Bd. ofCom'rs, Lemhi County, 138 Idaho 378, 384, 64 P.3d 304,310
(2002).
In Asbury Park, LLC v. Greenbriar Estate Homeowners' Ass 'n, Inc., the Idaho Supreme
Court construed documents relating to an alleged dedication of a lot within a subdivision to the
Homeowner's Association. 152 Idaho 338, 271 P.2d 1194 (2012). The City ofNampa approved
a plat of the subdivision on February 22,2005, and the approved plat was filed of record on
September 23,2005. Id. at _,271 P.2d at 1196-97. Further, on October 4,2005, the
subdivision's CC&Rs were recorded. The Articles ofIncorporation for the Homeowner's
Memorandum Decision and Order re: Motion for Summary Judgment 6
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Association were filed on October 5, 2005. Id
Subsequently, lots in the subdivision were conveyed to two builders. Id Both the plat
and the CC&Rs provided for a storage facility for the use of the individual homeowners, to be
located on lot 39. Id The Homeowner's Association believed Asbury Park owned lot 39, and
paid rent to Asbury Park for the storage facility units. Early in July of2007, Asbury Park
conveyed all common areas to the Greenbriar Homeowners' Association, reserving to Asbury
Park the ownership of lot 39. Id Later that month, the surveyor who assisted in preparing the
recorded plat recorded an affidavit stating the original plat had listed lot 39 as a common area
owned by the Homeowners' Association in error. Id A dispute arose between the parties over
the ownership of lot 39.
At this point it was discovered that the plat, the CC&Rs, and the deeds conveying
property within the subdivision contained conflicting language regarding the ownership of lot 39:
(I) The Recorded Plat: The recorded plat states that Lot 39 and several other lots
were "designated as common area lots and shall be owned and maintained by the
homeowner's association as established in the subdivision covenants."
(2) The CC & Rs: One section of the CC & Rs lists Lot 39 as one of several lots
that are "common area," defmed as "all real property (including the Improvements
thereto) owned by the Association for the common use and enjoyment of all
Owners, Residents and the Assisted Living Facility Owner." Another section of
the CC & Rs states that Lot 39 is the intended location of the "community storage
facility," which "shall be privately owned and operated. The Community Storage
Facility owner will not by [sic] a Member in the Association and shall not be
required to pay Assessments. The Community Storage Facility owner will be
entitled to a fair market value rental rate, ... for the use of storage units.... The
Community Storage Facility owner shall be solely responsible for the operation
and maintenance of the Community Storage Facility."
(3) The Deeds: Those deeds conveying lot ownership from Asbury Park to the
builders, as well as those deeds conveying lot ownership from the builders to
homeowners, state that the properties conveyed were subject to restrictions and
reservations of record.
Id
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The Homeowners' Association asserted it owed no rent to Asbury Park and ceased
payment ofrent for use of the storage facility. Asbury Park sued, and moved for partial summary
judgment, which the District Court granted on the basis that conflicting documents could not be
construed to demonstrate a clear and unequivocal intent to dedicate the land in controversy. The
District Court further held that the course of conduct of the parties was such that the
Homeowners' Association had relied on the language in the CC&Rs, and not the language of the
plat. Id. The Idaho Supreme Court upheld the District Court's ruling under the standard of
review outlined above. Id. at _,271 P.3d at 1199.
The Asbury Park decision stands for two important propositions: first, that a district court
is required to consider the CC&Rs when making a determination of donative intent from a
recorded plat; and, second, that where there is an irreconcilable conflict between the intent
expressed in the CC&Rs and the recorded plat, there can be no genuine dispute that a dedication
to the public of the land in issue did not occur.
ANALYSIS
Two plats concerned with the Cherry Lane subdivision are contained in the record. The
first is the aforementioned 1954 plat which contains the purported dedication of the walkway.
Complaint, ex. A at p. 2. The second was filed ofrecord on July 18, 1950, and is annexed as
exhibit "B" to the affidavit of Scott D. Hess in support of the ACHD's motion for summary
judgment. The 1950 plat states that it is an amended plat, and was presumably the first phase of
the development. It was approved by the Boise City Engineer, the Boise City Council, the
County surveyor, and the Board of County Commissioners prior to that date, and contains the
following language: "The owners do hereby dedicate to the use of the public forever all streets,
not heretofore dedicated, as shown on this plat." In contrast to the 1954 plat, the land in issue is
Memorandum Decision and Order re: Motion for Summary Judgment 8
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not separately called out in the 1950 plat, but rather exists as an anonymous 10' strip between the
lots numbered 5 and 6. On the top of the 1950 plat, there is a handwritten note referring to
CC&Rs filed July 21, 1950, which were not a part of the record before the Court at the hearing
on the present motion, but which have since been added as previously indicated.
Although there is no record before the Court as to when lots were sold in the first phase
of the subdivision, it is clear that a second phase of development took place and a second plat
was filed of record on March 22, 1954. Complaint, Ex. A at p.2. This plat was approved by the
City Engineer, the Boise City Council, the County surveyor, and the Board of County
Commissioners. This plat contains a handwritten note referring to CC&Rs filed on March 31,
1954, bearing instrument number 357642 (the actual instrument shows a recording date of March
22, 1954). This plat shows the same 10' strip ofland located between lots renumbered 19 and
20, and clearly labels it a "walk way." Id The "walk way" runs between the lots from Kathryn
Street on the south, to Dill Drive on the north in the Cherry Lane subdivision. Id The language
of dedication in the 1954 plat is considerably broader than that in the 1950 plat: "The owners do
hereby dedicate to the use of the public, forever, all streets and rights ofway easements not
heretofore dedicated as shown on this plat." Id (emphasis added). There is no doubt that both
plats refer to separate phases ofdevelopment for the same property, as both plats state that they
describe the land located at S ~,NE Y<!, SE Y<! of section 21, T3N, R2E, B.M., Ada County,
Idaho.
A. Legal Standards for Public Dedications
The Court concludes that the plats, taken together, contain sufficient evidence of an intent
in the grantors, the aforementioned Darold and Minerva Smith, to make a public dedication of
Memorandum Decision and Order re: Motion for Summary Judgment 9
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the "walk way.',4 Shaw v. Johnston, 17 Idaho 676, 107 P. 399 (1910). The strip ofland in issue
is clearly marked as a "walk way" between all four of the lots on the 1954 plat, and both plats
were filed on property owned by the Smiths. Both plats contain language clearly conveying
easements for installation and maintenance of utilities, irrigation, and drainage facilities. The
1950 covenants refer to easements over five feet on either side of the boundary line between lots
3 and 4 of block 3. This makes clear that the easement granted was preserved on the 1950 plat to
property subsequently included in the 1954 plat. While these easements obviously are not
located between the lots in issue in this case (lots 5 and 6 on the 1950 plat, and lots 19 and 20 on
the 1954 plat), it is clear that block 3 was, even in 1950, considered a part of the larger
subdivision plat which was designated Cherry Lane subdivision.
Under Idaho law, an easement is created whenever there is a dedication, whether the
dedication is expressly made or arises by operation of law. Ponderosa Homesite Lot Owners v.
Garfield Bay Resort, Inc., 143 Idaho 407, 410, 146 P.3d 673, 676 (2006). In this case, there is
essentially no dispute that a grant of land occurred; the issue is whether the grant was to the
public (a "dedication"), or to private persons (e.g. the subdivision lot owners or the adjacent lot
owners). Of course, both kinds of grants are permitted under Idaho law. Armand v. Opportunity
Mgmt. Co., 141 Idaho 709, 117 P.3d 123 (2005).
Idaho law does not lightly declare a dedication to be for public use. In order to find a
public dedication, the intent of the owner to dedicate the property to a public use must be "plainly
4 As required by Asbury Park, LLC v. Greenbriar Estate Homeowners' Ass'n, Inc., the
Court has examined the CC&Rs filed in both 1950 and 1954, which together constitute
all the available information concerning the facts and circumstances surrounding the
purported dedication. 52 Idaho 338, 271 P.3d 1194 (2012). These documents contain no
language directly related to the walkway.
Memorandum Decision and Order re: Motion for Summary Judgment 10
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manifest." Simmons v. Perkins, 63 Idaho 136, _, 118 P.2d 740, 744 (1941). Idaho law also
clearly states that where the intention essential to a public dedication is shown, usually by the
plat that is filed, a contrary intention cannot be demonstrated by resort to something hidden in the
grantor's mind. Hanson v. Proffer, 23 Idaho 705, 132 P. 573 (1913).
A common-law dedication requires a definite and certain description of that which is
proposed to be dedicated. Nesbitt v. Demasters, 44 Idaho 143,255 P. 408 (1927). However,
Idaho law also clearly holds that where a plat is filed and the plat sets apart areas for streets "or
other public uses," the filing of the plat itself is a dedication of the streets and alleys marked
thereon, the same as if the plat contained language dedicating the streets and alleys to the public.
Shaw v. Johnston, 17 Idaho 676, 107 P. 399, (1910) (syllabus by the Court).
Once the clear intent to make a public dedication is made manifest by the filing of an
appropriate plat, acceptance by the public of that offer to dedicate is accomplished by the fact
that lots are sold or otherwise conveyed with specific reference to the plat. Worley Highway
District v. Yacht Club ofCoeur d'Alene, Ltd, 116 Idaho 219, 775 P.2d 111, 116 (1989); Farrell
v. Bd ofCom 'rs, Lemhi County, 138 Idaho 378, 64 P.3d 304 (2002).
Passageways indicated on a plat constitute easements appurtenant to the land conveyed.
Daniel v. Sykes, 157 Cal. 686, 109 P. 87 (1910). Idaho law is clearly in accord, as evidenced by
its recording statute. Specifically, section 55-813 provides that "[t]he term 'conveyance' as used
in this chapter, embraces every instrument in writing by which any estate or interest in real
property is created, alienated, mortgaged or encumbered, or by which the title to any real property
may be affected, except wills." Section 55-811 further provides, in pertinent part, that "[e]very
conveyance of real property acknowledged or proved and certified, and recorded as prescribed by
law, from the time it is filed with the recorder for record, is constructive notice of the contents
Memorandum Decision and Order re: Motion for Summary Judgment 11
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thereof to subsequent purchasers and mortgagee)es." A note on the face ofa plat properly
recorded gives notice as to its contents and other documents referenced therein as well, if they,
too, are recorded. Haugh v. Smelick, 126 Idaho 481,887 P.2d 26 (1993).
B. The grantors' intent to dedicate the walkway to the public is clear.
In East Lizard Butte Water Corp. v. Howell, the Idaho Supreme Court reversed the
decision of the District Court finding a dedication was accomplished as a matter of law, and
hence that there were no genuine issues of material fact in the case. 122 Idaho 679, 837 P.2d 805
(1992). However, in that case the protective covenants referred to a water system and the issue
was whether certain lots, three in number (referred to as "well lots" by the parties) were
dedicated for public use. fd. The covenants made no mention of "well lots" and no lots on the
subdivision plat were labeled as such. fd. Here, in contrast, the covenants make no mention of
the "walk way" but the land in question is specifically labeled as such on the 1954 plat, and
although not labeled in the 1950 plat, the strip is nevertheless clearly visible and distinct.
In addition, the intent of the grantors is made clear by the language of dedication on the
1954 plat, which states that "[t]he owners do hereby dedicate to the use of the public, forever, all
streets and rights of way easements, not heretofore dedicated as shown on this plat." The
language "all ... rights ofway easements, not heretofore dedicated" would be meaningless if the
grantors had not intended the "walk way" to be dedicated to the public. The only prior
dedications, after, all, had taken place in the 1950 plat, which clearly stated "[t]he owners do
hereby dedicate to the use of the public forever all streets, not heretofore dedicated, as shown on
this plat." Because no other possible right ofway easement is indicated in the 1954 plat, the only
possible "right[] ofway easement[] not heretorfore dedicated" is the walk way. This set of facts
distinguishes the present case from both East Lizard Butte and Coward, in which the Supreme
Memorandum Decision and Order re: Motion for Summary Judgment 12
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Court's holdings resulted from the absence of an unambiguous dedication.
Further, no contrary intention is reflected in the CC&Rs filed in either 1950 or 1954, in
contrast with the facts in both Asbury Park and East Lizard Butte cases. As previously indicated,
the Court, even if it were inclined to do so, is not permitted to contravene the clear intent of a
grantor by divining his or her hidden, subjective intentions, not appearing in the documents or the
record. It is only in cases where the instrument of conveyance is ambiguous that a question of
fact is presented for a jury to decide. Cowardv. Hadley, 150 Idaho 282, 286-87, 246 P.3d 391,
395-96 (2011). Where, as here, the instrument is unambiguous and not contradicted by other
facts or documents in the record, the trial court construes the document as a matter of law. Id
For the foregoing reasons, the Court concludes as a matter of law that the 1954 plat
displays the grantors' unambiguous intent to dedicate the "walk way" to the public, and that the
public accepted the dedication when lots were purchased with reference to the plat. Because the
Court finds that an express dedication was accomplished, as well as a common-law dedication,
the Court need not consider the possibility that a statutory dedication was also performed. The
Court turns now to the question of which public entity owns the property in question.
C. The ACHD holds title to the walkway.
When, as here, a public dedication of land for pedestrian access is accomplished, both the
right of the public to use the land for that purpose as well as the duty of the appropriate public
entity to administer it are created. Boise City v. Hon., 14 Idaho 272, 278, 94 P. 167, 168 (1908)
(cited with favor by Coward v. Hadley, 150 Idaho 282, 246 P.3d 391 (2010». Indeed, in dicta,
the Idaho Supreme Court quoted 26 c.J.S. Dedication § 8 (2010» with approval: "There can be
no dedication to private uses, or to uses public in their nature but the enjoyment of which is
restricted to a limited part of the public." Id Therefore, notwithstanding the ownership of the
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parcels abutting the walkway, the Court turns its attention to which public agency bears the
burden of administration.
The Court begins its analysis with the term "pedestrian," because it is the pedestrian who
is the beneficial owner of a ''walk way." While Title 40 of the Idaho Code ("Highways and
Bridges") does not define the term "pedestrian," Title 49 ("Motor Vehicles") provides that a
"pedestrian" is "any person afoot and any person operating a wheelchair or a motorized
wheelchair or an electric personal assistive mobility device." I.C. § 49-117(5). A "pedestrian
path" is defined as "any path, sidewalk or way set-aside and used exclusively by pedestrians." Id
§ 49-117(6). A ''walk way" is manifestly a "pedestrian path."
Idaho Code section 40-109(5) defines "highways" as "roads, streets, alleys and bridges
laid out or established for the public or dedicated or abandoned to the public. Highways shall
include ... roadside improvements, adjacent lands or interests lawfully acquired, pedestrian
facilities, and any other structures, works or fixtures incidental to the preservation or
improvement of the highways." (Emphasis added). Section 40-116(3) defines an "owner" as "all
persons and all political subdivisions of the state having any title or interest in any property,
rights, easements and interests authorized to be acquired by Chapter 3, Title 40, Idaho Code."
Further, Idaho Code section 40-310(13) provides that the Idaho Transportation Board, insofar as
the state highway system is concerned, may "[p]rovide a right-of-way for and supervise
construction of side paths or sidewalks along regularly designated state highways outside the
boundaries of incorporated cities and the expenditures for construction of them may be made
from the highway fund of the county or highway districts." Taken together, it is clear that
pedestrian facilities are considered an integrated portion of the highway system under Chapter 3,
Title 40, of the Idaho Code.
Memorandum Decision and Order re: Motion for Summary Judgment 14
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The conclusion that a highway district has the duty to administer a pedestrian path
abutting public streets is further buttressed by section 40-1310(8), Idaho Code, relating to the
specific powers ofhighway districts. That provision provides that "[t]he highway district board
of commissioners shall have the exclusive general supervisory authority over all public
highways, public streets and public rights-of-way under their jurisdiction, with full power to
establish design standards, establish use standards, pass resolutions and establish regulations in
accordance with the provisions of Title 49, Idaho Code and control access to public highways,
streets and public rights-of-way." I.C. § 40-1310(8).
The Court notes as well that section 40-1322 empowers highway districts to create local
improvement districts within the boundaries of a highway district in order to construct and
maintain sidewalks, among other things. Section 40-1335 charges highway districts with the
obligation of establishing standards for curb cuts or ramps at locations which allow a crossing
movement at intersections and to assure reasonable access to crosswalks for people with physical
disabilities. Here, the walkway at issue connects and fronts upon two public streets. It is clearly
a "pedestrian facility," and the ACHD clearly has the statutory authority to administer it.5
Further, these powers are to be liberally construed: "The grant ofpowers provided in this chapter
to highway districts and to their officers and agents, shall be liberally construed, as a broad and
general grant of powers, to the end that the control and administration of certain powers that
5 See also I.C. § 40-1415(1) ("County-wide highway districts organized under the
provisions of this chapter, within the limits of any city shall be responsible for the
design, construction, reconstruction and maintenance of city rights-of-way and
accompanying curbs, gutters, culverts, sidewalks, paved medians, bulkheads and
retaining walls."); I. C. § 40-1415 (2) ("Acquisition and acceptance of rights-of-way
shall be the responsibility of the county-wide highway district."); and I.C. § 40-
2319(6) ("Nothing in this chapter shall be construed to limit, abrogate or supersede
the provisions of this title governing the power, authority or jurisdiction of a
county or highway district, including the authority to regulate the use of highways or
public rights-of-way for pedestrian and motorist safety.")
Memorandum Decision and Order re: Motion for Summary Judgment 15
000171
              
              
             
            
             
            
               
       
              
              
            
               
              
                
               
                
                 
                
            
               
         
         
            
            
             
             
              
       
          
would be implied without enumeration shall not be construed as a denial or exclusion of other
implied powers necessary for the free and efficient exercise ofpowers expressly granted." I.C. §
40-1312. Given these provisions of law, the only remaining question is that of ownership.
Under Chapter 14 of Title 40, providing for the establishment of single county-wide
highway districts, all powers provided under Chapter 13 of Title 40 may be exercised by a single
county-wide highway district if formed by the voters. This was the case in Ada County, within
which Boise City is located. I.e. § 14-1406. Section 40-1410(2) further provides that "[t]itle to
all ... lands and property of every kind and nature, belonging to each city highway system,
highway district and county highway system shall immediately upon the dissolution of the system
or district and without further conveyance, be vested in the commissioners as custodians, and
immediately thereafter, as soon as may be practical, delivered to the succeeding county-wide
highway district ...." I.C. § 40-14109(2). In short, pedestrian facilities like the walk way in
issue are conveyed to the appropriate highway district by operation of law, and become the asset
and liability of said district. See also I.C. § 40-1313 ("The legal title to all property acquired
under the provisions of this chapter shall immediately, and by operation oflaw, vest in the
highway district, and shall be held by the district in trust for, and is dedicated and set apart to the
uses and purposes set forth in this chapter.") If any other provision of the Idaho code appears to
be in conflict with the provisions of Chapter 40, section 40-1406 provides, in pertinent part, that
"the provisions of this Chapter shall control and supersede all such laws ...."
D. Legal Standards for Abandonment of a Public Right-of-Way
Two other rules of law, made clear by prior cases, are also of importance to the dispute at
hand. First, the mere nonuse of a right-of-way or of a portion of a right-of-way does not
constitute an abandonment, even where structures are placed in the right of way without
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permission by the benefitted owner. Rich v. Burdick, 83 Idaho 335, 362 P.2d 1088 (1961). It is
entirely up to the highway district if, and when, a right-of-way dedicated to the public is
developed and how it is maintained. Harshbarger v. County ofJerome, 107 Idaho 805, 693 P.2d
451 (1984); I.C. § 40-202(2)-(4).
Second, the power of the highway district to abandon a right-of-way is specifically
preserved under Idaho law. I.e. § 40-202(5). The specific provisions for abandonment of a
right-of-way are spelled out in section 40-203 of the Idaho Code, which provides that where the
dedication of the right-of-way was accepted by virtue of a platted subdivision, any abandonment
must be accomplished by the process set forth in the provisions of Chapter 13 of Title 50 of the
Idaho Code. Section 50-1301(10) defines a public right-of-way as "[a]ny land dedicated and
open to the public and under the jurisdiction of a public highway agency, where the public
highway agency has no obligation to construct or maintain said right-of-way for vehicular
traffic."
Section 50-1315 further provides that all plats filed prior to the enactment ofTitle 50,
Chapter 13, in 1967, are declared to be valid "notwithstanding irregularities and omissions in
manner of form of acknowledgement or certificate," and that plats which "have been accepted
and recorded for a period of five (5) years and said plats include public streets that were never
laid out and constructed to the standards of the appropriate public highway agency, said public
street may be classified as public right of way ...." I.C. §§ 50-1315, 50-1315(1).
Section 50-1312 provides in pertinent part that the acknowledgement and recording ofa
plat "is equivalent to a deed in fee simple of such portion of the premises platted as is on such
plat set apart for public streets or other public use ...." The statute also provides that "[w]hen
public streets or public rights-of-way are located within the boundary of a highway district, the
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highway district commissioners shall assume the authority to vacate said public streets and public
rights-of-way" as is provided by the law. I.C. § 50-1306A(6). Further, this authority extends to
jurisdiction over any action to "vacate a plat or any part thereof ...." Id § 50-1306A(1).
Once the plat is properly vacated as to the public right-of-way, any action brought to
establish adverse interests or rights in the affected property or to determine the invalidity of any
action to vacate must be brought within six months after a certified copy of the ordinance,
resolution, or order of vacation has been filed for record in the office of the county recorder of
the county in which the affected property is located. I.e. § 50-1323. Any "person, firm or
corporation" having any objection to the action to vacate may bring the action. Id
It would appear that this provision would shorten the period of time necessary to bring an
adverse possession claim even though no private right to use of the right-of-way for otherwise
unpermitted uses would take place until the vacation was filed with the recorder. However, the
Court expresses no opinion on this issue since it found no caselaw on point in the Idaho Code
annotated, and the Court has not been asked to address it in any case. The Court has conducted
no further research on this matter in preparing this opinion.
CONCLUSION
In this case, all of the parties have been given a full and fair opportunity to present their
respective arguments as to why a motion for summary judgment should, or should not, be
granted on the issues of whether there was a public dedication of the walkway, whether it was
accepted, and, if so, who holds and controls the walk way easement. Woodland Furniture, LLC
v. Larsen, 142 Idaho 140, 124 P.3d 140 (2005). Thus, the Court addresses each of these issues.
As set forth above, the Court believes that the issue of the walk way's status as a public
easement is one oflaw. The parties agree to all of the facts in this case. The only real issue
Memorandum Decision and Order re: Motion for Summary Judgment 18
000174
              
               
                  
               
                
                
                  
                
              
                
               
               
                  
                  
          
 
                  
               
                 
               
                 
                  
                   
          
before this Court is the application of those facts to the law.
In addition, it is clear that if there was a dedication of the walk way for public use, the
issue of whether the walk way falls under the jurisdiction of the City of Boise, or the ACHD is
also a question of law, rather than one of fact.
In its analysis of this issue, the Idaho Supreme Court's decision in Farrell v. Bd. of
Com'rs, Lemhi County seems especially apt here. 138 Idaho 378, 64 P.3d 304 (2007) (citing to
Worley Highway District v. Yacht Club ofCoeur d'Alene, Ltd., 116 Idaho 219, 775 P.2d 111
(1989); Nesbitt v. Demasters, 44 Idaho 143,255 P. 408 (1927); and Smylie v. Pearsall, 93 Idaho
188,457 P.2d 427 (1969)). In that case, the Court found a common-law dedication to the public
was accomplished, where the owner of land filed and recorded a plat containing clearly marked
and labeled public areas, e.g. a road. Farrell at 384-85, 64 P.3d at 310-11. Furthermore, a valid
acceptance was accomplished when patents were sold referencing the plat and the public areas
upon it. Id. The Court noted that a metes and bounds description of a road right-of-way by the
owner might have been required to establish donative intent had the roads in question not yet
been built and had they not been clearly marked and labeled, but where the roads were built and
clearly marked and labeled, no more evidence of donative intent was required. Id. Specifically,
the Court stated that "[i]n this case the fact that a plat was validly filed and patents sold
referencing the plat and the road constitutes common law dedication." Id.
This approach to determining whether a common-law dedication has been accomplished
is consistent with prior cases. In Smylie v. Pearsall, the Court stated that "[w]hen an owner of
land plats the land, files the plat for record, and sells lots by reference to the recorded plat, a
dedication of public areas indicated on the plat is accomplished .... [t]he dedication is
irrevocable except by statutory process." 93 Idaho 188, 191,457 P.2d 427,430 (1969).
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Consistent with this holding, Idaho law holds that passive abandonment statutes do not apply to
rights-of-way established by common-law dedication. Boise City v. Fails, 94 Idaho 840, 846,
449 P.2d 326, 332 (1972). Further, even where the property dedicated is not put to the uses
intended by the donor, the "irrevocable character ofa common law dedication is not affected ...
." Worley at 227, 775 P.2d at 119.
In light of the foregoing authorities, the Court has little difficulty concluding that a
common-law dedication of the walk way was accomplished in this case. A plat containing the
walk way was validly filed, and the walk way was clearly marked, labeled, and set apart from the
surrounding parcels. In this Court's view, a "walk way" is just as clearly a public right-of-way as
is a street, absent some reason to conclude otherwise, and no sufficiently compelling reason has
been provided or is contained in the plat or the CC&Rs. Further, the dedication was properly
accepted, both in the formal sense as seen on the plat itself, and because parcels have been sold
to members of the public by way of deeds making reference to the plat. In short, a common-law
dedication occurred, and because it occurred, the ACHD has ownership of and jurisdiction over
the walk way for the public's benefit, under the statutes and authorities cited above, unless the
walk way has been abandoned through use of the formal procedures cited in this opinion. It is
undisputed that no such abandonment procedures were performed by either the City of Boise or
the ACHD in accordance with the statutory scheme set forth in Idaho Code section 40-203. See
Farrell v. Bd ofCom 'rs, Lemhi County, 138 Idaho 378, 64 P.3d 304 (2002).
CONCLUSION
Accordingly, in accordance with the law as set forth above, the Court finds as follows:
1) There are no material issues of fact related to the matters decided below, and they are
decided by the Court as matters of law.
Memorandum Decision and Order re: Motion for Summary Judgment 20
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2) The right-of-way at issue was dedicated to the public, under the common law, by virtue of
the two plats filed by the owners of the subdivision at issue.
3) The dedication of the walk way was formally accepted by Boise City, and by the public
by virtue of the sale of lots in both halves of the subdivision by reference to the plats.
4) The dedicated right-of-way for the walk way passed to the Ada County Highway District
by operation of law upon the formation of the District.
5) The walk way has never been abandoned.
6) The ACHD is vested with the legal power to abandon the right-of-way. I.C. § 50-
1306A(6).
7) The right-of-way for the walk way may only be abandoned by the Highway District in
accordance with the provisions of section 40-203, Idaho Code. I.C. §§ 50-1306A, 50-1330.
8) Only after the walk way has been properly abandoned mayan action be brought by
private parties as to rights relating to the property or its abandonment. I.C. § 50-1323.
9) Because the right-of-way for the walk way was dedicated to the public, adverse
possession is not applicable during the time the right-of-way was in public hands, as adverse
possession does not run against the government.
10) If the Highway District chooses to abandon the walk way, it appears that each abutting
property owner is entitled to ownership of that half of the right-of-way extending from the
boundary of their property to the midpoint of the walk way. However, the Court has not
been asked to decide this issue at this point.
Issues as to the injunctive relief sought by plaintiffRowley appear to be moot at this
point, since the ACHD is the holder of the rights in the right-of-way; however, the Court has not
been asked to address this issue.
Memorandum Decision and Order re: Motion for Summary Judgment 21
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ACHD's motion for summary judgment is hereby DENIED. Summary judgment is
hereby GRANTED to plaintiffRowley as set forth above. The City ofBoise remains in the suit
at this time, since it has filed no motions and has only joined in the ACHD's motion for summary
judgment.
As to defendant Boerem, the Court notes that it has not ruled on any issues save the issue
ofwhether a public dedication and acceptance by the public occurred, and whether the dedication
was vacated under Idaho law. The only involvement in the motion for summary judgment filed
by defendant Boerem was a notice ofnon-objection to the motion of the ACHD.
~
SO ORDERED and dated this3d day of October, 2012.
W~_\­~THE~
District Judge
Memorandum Decision and Order re: Motion for Summary Judgment 22
000178
           
                 
                   
 
                  
               
               
              
 
         
~  .
  
          
CERTIFICATE OF MAILING
I hereby certify that on this~y of October, 2012, I mailed (served) a true and correct
copy of the within instrument to:
THOMAS E. DVORAK
EMILY L. MCCLURE
GIVENS PURSLEY LLP
PO BOX 2720
BOISE, ID 83701-2720
MATTHEW J. RYDEN
ANGSTMAN JOHNSON
3649 LAKEHARBOR LANE
BOISE, ID 83703
SCOTT B. MUIR
BOISE CITY ATTORNEY'S OFFICE
PO BOX 500
BOISE, ill 8371-0500
J. FREDERICK MACK
SCOTT D. HESS
HOLLAND & HART, LLP
PO BOX 2527
BOISE, ID 83701-2527
Memorandum Decision and Order re: Motion for Summary Judgment 23
000179
   
                 
      
   
    
   
   
   
   
 
   
   
   
    
   
 ID  
   
   
    
   
   
          
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OCT 302012
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF ~TOPHt::FI D. RiCH. Cledt
, _ DIANE OATMAN
~
TERRIE H. ROWLEY, a married person
dealing with her sole and separate property,
CANUTA D. BOEREM, an unmarried
individual; ADA COUNTY HIGHWAY
DISTRICT; and CITY OF BOISE,
Defendants.
Plaintiff,
vs.
)
) Case No. CV-OC-2012-08384
)
)
) SUMMARY JUDGMENT re:
) RIGHT-OF-WAY AND DEDICAnON
) ISSUES
)
)
)
)
)
)
--------------)
For the reasons set forth in this Court's order issued on October 26, 2012, summary
judgment is entered in favor of plaintiff Terrie H. Rowley. The summary judgment requested by
defendant Ada County Highway District is denied.
SO ORDERED AND DATED this 304day of October 2012.
Judgment and Rule 54(b) Certificate I
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Telephone: (208) 342-5000
Facsimile: (208) 343-8869
Attorneys for Defendant Ada County Highway District
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By ElYSHIA HOLMES
:>EPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TERRIE H. ROWLEY, a married person
dealing with her sole and separate property,
Plaintiff,
vs.
CANUTA D. BOEREM, an unmarried
individual; ADA COUNTY HIGHWAY
DISTRICT; and CITY OF BOISE,
Defendants.
Case No. CV OC 1208384
DEFENDANT ACHD'S MOTION TO
DISMISS, OR IN THE ALTERNATIVE
MOTION FOR RULE 54(B)
CERTIFICATION, MOTION FOR
PERMISSIVE APPEAL UNDER I.A.R.
12 OR MOTION TO REQUIRE
JOINDER OF NECESSARY PARTIES
Defendant Ada County Highway District ("ACHD") in the above-entitled action, by and
through their attorneys of record, Holland & Hart, LLP, submits Defendant ACHD's Motion To
Dismiss, Or In The Alternative Motion For Rule 54(B) Certification, Motion For Permissive
Appeal Under I.A.R. 12 Or Motion To Require Joinder OfNecessary Parties.
DEFENDANT ACHD'S MOTION TO DISMISS, OR IN THE ALTERNATIVE MOTION FOR
RULE 54(B) CERTIFICATION, MOTION FOR PERMISSIVE APPEAL UNDER I.A.R. 12 OR
MOTION TO REQUIRE JOINDER OF NECESSARY PARTIES - 1
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This Motion is supported by the record before the Court together with the Memorandum
of law submitted contemporaneously herewith.
DATED this (~~y ofNovember, 2012.
HOLLAND & HART LLP
By
Scott D. Hess, of the firm
Attorneys for Defendant Ada County
Highway District
DEFENDANT ACHD'S MOTION TO DISMISS, OR IN THE ALTERNATIVE MOTION FOR
RULE 54(B) CERTIFICATION, MOTION FOR PERMISSIVE APPEAL UNDER I.A.R. 12 OR
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J. Frederick Mack, ISB #1428
Scott D. Hess, ISB #2897
A. Dean Bennett, ISB #7735
HOLLAND & HART LLP
Suite 1400, U.S. Bank Plaza
101 South Capitol Boulevard
P.O. Box 2527
Boise, Idaho 83701-2527
Telephone: (208) 342-5000
Facsimile: (208) 343-8869
Attorneys for Defendant Ada County Highway District
NO. fJ~t"O~-A.M. .•,f.',M. .&.L:.__
NOV 13 2012
CHRISTOPHER D. RiCH, Clt~r!<
By ELYSHIA HOLMES
::>EPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TERRIE H. ROWLEY, a married person
dealing with her sole and separate property,
Plaintiff,
vs.
CANUTA D. BOEREM, an unmarried
individual; ADA COUNTY HIGHWAY
DISTRICT; and CITY OF BOISE,
Defendants.
Case No. CV OC 1208384
MEMORANDUM IN SUPPORT OF
DEFENDANT ACHD'S MOTION TO
DISMISS, OR IN THE ALTERNATIVE
MOTION FOR RULE 54(B)
CERTIFICATION, MOTION FOR
PERMISSIVE APPEAL UNDER I.A.R.
12 OR MOTION TO REQUIRE
JOINDER OF NECESSARY PARTIES
J
Defendant Ada County Highway District ("ACHD") in the above-entitled action, by and
through their attorneys of record, Holland & Hart, LLP, submits this Memorandum in support of
ACHD's Motion to Dismiss, or in the alternative Motion for Rule 54(b) Certification, Motion for
Permissive Appeal under LA.R. 12 or Motion to Require Joinder of Necessary parties.
MEMORANDUM IN SUPPORT OF DEFENDANT ACHD'S MOTION TO DISMISS, OR IN
THE ALTERNATIVE MOTION FOR RULE 54(B) CERTIFICATION, MOTION FOR
PERMISSIVE APPEAL UNDER I.A.R. 12 OR MOTION TO REQUIRE JOINDER OF
NECESSARY PARTIES - 1
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I. INTRODUCTION
On October 30,2012, this Court entered a Memorandum Decision and Order Re: Motion
for Summary Judgment (hereinafter "Decision"). In its Decision, the Court concluded: (1) that a
"walkway" identified on a 1954 plat of the Cherry Lane Subdivision that traverses four lots
within the subdivision was dedicated to the public under common law principles; (2) that the
walkway passed to the Ada County Highway District by operation of law upon formation of the
District; and (3) that the "walkway" has never been abandoned by ACHD.
II. ARGUMENT
A. THIS CASE SHOULD BE DISMISSED IN ITS ENTIRETY BECAUSE NO REMAINING
JUSTICIABLE CONTROVERSY REMAINS.
In light of the Court's Decision, there remains no justiciable dispute between the parties.!
The Decision determined that:
1. The "walkway" was dedicated to public use, see Decision at 9-13;
2. ACHD holds title to the "walkway", see Decision at 13-16; and
3. The "walkway" had not been abandoned by ACHD, see Decision at 21.
In light of these conclusions, the Court made clear that development, maintenance, or
even abandonment of the walkway rests within the sole control and determination ofACHD:
Two other rules of law, made clear by prior cases, are also of
importance to the dispute at hand. First, the mere nonuse of a right
of way or a portion of a right of way does not constitute an
abandonment even where structures are placed in the right of way
The only potential exception to this obvious proposition exists pursuant to the State of Idaho's
Declaratory Judgment Act. See Idaho Code § 10-1201 et seq. However, even under the Declaratory
Judgment Act, a party seeking a declaration must establish that the relief sought actually falls within the
authority of the Court. And here a claim based on the speculation that ACHD may at some time in the·
future abandon the walkway is merely a remote contingency which does not give rise to a justiciable
controversy. See Wylie v. State, Idaho Transp. Bd., 151 Idaho 26, 253 PJd 700 (2011) ("a remote
contingency is not sufficient to satisfy the requirements for a justiciable controversy.").
MEMORANDUM IN SUPPORT OF DEFENDANT ACHD'S MOTION TO DISMISS, OR IN
THE ALTERNATIVE MOTION FOR RULE 54(B) CERTIFICATION, MOTION FOR
PERMISSIVE APPEAL UNDER I.A.R. 12 OR MOTION TO REQUIRE JOINDER OF
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without pennission by the benefitted owner. Rich v. Brudick, 83
Idaho 335, 362 P.2d 1088 (1961). It is entirely up to the highway
district if, and when, a right of way dedicated to the public is
developed and how it is maintained. Harshbarger v. County of
Jerome, 107 Idaho 805, 693 P.2d 451 (1984); section 40-202(2)-
(4).
See Decision at 17.
Neither Plaintiff nor Defendants City of Boise or Boerem can compel ACHD to develop
and/or to maintain the walkway in any fashion. See Idaho Code § 40-202. As this Court further
noted, the right to abandon is preserved solely to ACHD pursuant to the provisions set forth in
Chapter 13 of Title 50 of the Idaho Code. See Idaho Code § 40-203(6) (noting that a
abandonment by a highway district is accomplished pursuant to the provisions of chapter 13, title
50, Idaho Code). There is simply no authority allowing a private citizen to compel the
abandonment ofproperty owned by ACHD:
In short, a common law dedication occurred, and because it
occurred, the ACHD has ownership of and jurisdiction over the
walkway for the public's benefit, under the statutes and authorities
cited above, unless the walk way has been abandoned through use
of the fonnal procedures cited in this opinion. It is undisputed that
no such abandonment procedures were perfonned by either the
City of Boise or the ACHD in accordance with the statutory
scheme set forth in Idaho Code section 40-203. See Farrell v. Bd.
ofComm'rs, Lemhi County, 138 Idaho 378, 64 P.3d 304 (2002).
See Decision at 20.
The Court properly cited to § 50-1323, noting that only after dedicated property has been
properly abandoned "may an action be brought by private parties as to rights relating to the
property or its abandonment." Decision at 21. Because the subject property has not been
abandoned, the private individuals that are parties to this case may not pursue individual claims
seeking to enforce any purported private right in the walk way. Any such dispute would be ripe
MEMORANDUM IN SUPPORT OF DEFENDANT ACHD'S MOTION TO DISMISS, OR IN
THE ALTERNATIVE MOTION FOR RULE 54(B) CERTIFICATION, MOTION FOR
PERMISSIVE APPEAL UNDER I.A.R. 12 OR MOTION TO REQUIRE JOINDER OF
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for consideration only if and after ACHD ever abandoned the walk way or enforced its right.
underIdaho Code § 40-2319.
Accordingly, because no justiciable controversy remains before this Court, ACHD
respectfully requests that the Court enter a final judgment disposing of this matter in its entirety
and allowing the parties, if they desire, to pursue their appellate remedies.
B. IF THIS CASE IS NOT DISMISSED IN ITS ENTIRETY, IT IS PROPER FOR THE COURT TO
DIRECT THE ENTRY OF A FINAL JUDGMENT ON ALL CLAIMS RESOLVED BY THE
DECISION.
1. Legal Standard for Appeal Under Rule 54(b).
Under Rule 54(b), when more than one claim for relief is presented in an action, the
Court may direct the entry of a final judgment upon one or more but less than all of the claims or
parties upon an express determination that there is no just reason for delay and upon an express
direction for the entry of judgment. Idaho R. Civ. P. 54(b); see United States v. City ofChallis
(In re SRBA Case No. 39576), 133 Idaho 525, 528, 988 P.2d 1199, 1202 (1999); Thorn Creek
Cattle Ass'n v. Bonz, 122 Idaho 42, 45, 830 P.2d 1180, 1183 (1992). The trial court judge has
discretion whether to issue a Rule 54(b) certificate. Willis v. Larsen, 718 P.2d 1256 (Idaho Ct.
App. 1986). An abuse of discretion only exists where the court grants a Rule 54(b) certification
where "no hardship, injustice or other compelling reason is shown for certification." Provident
Fed. Sav. & Loan Ass'n v. Idaho Land Developers, Inc. 757 P.2d 716 (Idaho Ct. App. 1988).
The purpose of Rule 54(b) was to liberalize the appeals process by permitting some
partial judgments to be appealed earlier than they otherwise could have been appealed.
Callaghan v. Callaghan, 142 Idaho 185, 189, 125 P.3d 1061, 1059 (2005). "Rule 54(b) was
adopted to overcome the 'single judicial unit theory' which seriously inconvenienced persons
MEMORANDUM IN SUPPORT OF DEFENDANT ACHD'S MOTION TO DISMISS, OR IN
THE ALTERNATIVE MOTION FOR RULE 54(B) CERTIFICATION, MOTION FOR
PERMISSIVE APPEAL UNDER I.A.R. 12 OR MOTION TO REQUIRE JOINDER OF
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involved in multi-party or multiple claim actions by forcing them to await the adjudication of
'the whole case and every matter in controversy in it' before being allowed to appeal." !d.
2. Entry of a Final Judgment on All Claims Resolved by the Decision is
Appropriate.
Although ACHD believes that all claims have been resolved, to the extent the Court
concludes that a final judgment should not immediately be entered because only some but not all
of the claims have been resolved by the Decision-by definition-the threshold requirement
under Rule 54(b) has been satisfied. The only other issue for the Court to consider is whether
there is any just reason for delay of the entry of judgment on all of the claims decided to date.
And in this case there are not.
The nature of the present case and the importance of the issue raised provide compelling
reasons for Rule 54(b) certification. Rather than proceeding with this multiparty litigation to a
trial that may be nullified, the legal issue of whether there was in fact a public dedication should
be addressed promptly through immediate appellate review. This Court's issuance of a Rule
54(b) certificate is appropriate in this case based on the important and novel question of law
raised, the impact ofthe Court's ruling on the remaining claims and defenses in this case, and the
hardships that would be visited on the parties from any delay in finalizing the judgment.
ACHD therefore respectfully requests that the Court exercise its discretion and grant Rule
54(b) certification and enter final judgment on the claims decided in the Court's Decision.
C. ALTERNATIVELY, IF THIS CASE IS NOT DISMISSED IN ITS ENTIRETY AND THE COURT
DOES NOT EXERCISE ITS DISCRETION AND ENTER A FINAL JUDGMENT PURSUANT TO
RULE 54(B), IT IS ApPROPRIATE FOR THE COURT TO GRANT ACHD PERMISSION TO
ApPEAL PURSUANT TO ApPELLATE RULE 12.
1. Legal Standard for Appeal Under Appellate Rule 12.
MEMORANDUM IN SUPPORT OF DEFENDANT ACHD'S MOTION TO DISMISS, OR IN
THE ALTERNATIVE MOTION FOR RULE 54(B) CERTIFICATION, MOTION FOR
PERMISSIVE APPEAL UNDER I.A.R. 12 OR MOTION TO REQUIRE JOINDER OF
NECESSARY PARTIES - 5
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A party seeking pennission to appeal under Appellate Rule 12 must initially file a motion
with the district court setting forth the bases for pennissive appeal. Idaho R. App. P. 12(b). The
district court shall expedite hearing on the motion, and within fourteen days after the hearing, the
court shall enter its order setting forth its reasoning for approving or disapproving the motion.
Id. Within fourteen days of entry of the district court's order approving or disapproving the
motion, the party must file a motion with the Idaho Supreme Court requesting acceptance of the
appeal. Idaho R. App. P. 12(c). If the district court has failed to rule on a motion for pennission
to appeal within twenty-one days of its filing, the movant may file its motion for pennission to
appeal with the Supreme Court, without a district court order on the motion filed in the district
court. Id.
The Idaho Supreme Court may then grant pennission to appeal from an interlocutory
order if the appealable issue involves: (1) a controlling question of law; (2) as to which there is
substantial grounds for difference of opinion; and (3) in which an immediate appeal from the
order or decree may materially advance the orderly resolution of the litigation. Idaho R. App. P.
12(a); see also Taylor v. Maile, 142 Idaho 253, 257, 127 P.3d 156, 160 (2005). "'[T]he intent of
LA.R. 12 [is] to provide an immediate appeal from an interlocutory order if substantial legal
issues ofgreat public interest ... are involved. '" Aardema v. U.S. Dairy Systems, Inc., 147
Idaho 785, 789, 215 P.3d 505, 509 (2009). The rule is appropriately invoked where there is
"confusion regarding the application of' the law. !d.
2. To the Extent the Court Considers its Decision Interlocutory, it is Precisely
the Type of Interlocutory Order Ripe for Appeal Under Appellate Rule 12.
MEMORANDUM IN SUPPORT OF DEFENDANT ACHD'S MOTION TO DISMISS, OR IN
THE ALTERNATIVE MOTION FOR RULE 54(B) CERTIFICATION, MOTION FOR
PERMISSIVE APPEAL UNDER I.A.R. 12 OR MOTION TO REQUIRE JOINDER OF
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If the Court refuses to dismiss this case and to enter final judgment, or if the Court will
not grant ACHD a Rule 54(b) certification, ACHD respectfully requests permission to seek an
immediate appeal of the Court's Decision.
An interlocutory appeal under Appellate Rule 12 is the appropriate vehicle for bringing
this legal issue to the Supreme Court's attention. First, the Court's ruling involves a controlling
issue of law-whether there was a clear and unequivocal dedication of the walkway to the
public. Second, as evidenced by ACHD's papers in support of its Motion compared against the
Court's Decision denying the Motion, there are substantial grounds for difference ofopinion on
several legal questions regarding the status ofthe walkway as a public right of way. And finally,
an immediate appeal will advance the resolution of this litigation because it would permanently
decide the most fundamental issue in this lawsuit which would avoid the relitigation of the entire
dispute in the event the Idaho Supreme Court reverses this Court.
For these reasons, ACHD respectfully requests permission to seek an immediate appeal
of the Court's Decision under Appellate Rule 12.
D. ALTERNATIVELY, IF THIS CASE IS NOT DISMISSED, AND THE COURT WILL NOT
CERTIFY OR OTHERWISE ALLOW FOR IMMEDIATE ApPEAL, THE COURT MUST
REQUIRE JOINDER OF ADDITIONAL PARTIES.
1. When Declaratory Relief Is Sought, All Persons Who Have a Claim Of
Interest Affected Must Be Joined.
In relevant part, Idaho Code § 10-1211 provides as follows:
When declaratory relief is sought, all persons shall be made parties
who have or claim any interest which would be affected by the
declaration, and no declaration shall prejudice the rights of persons
not parties to the proceeding.
(Emphasis added).
MEMORANDUM IN SUPPORT OF DEFENDANT ACHD'S MOTION TO DISMISS, OR IN
THE ALTERNATIVE MOTION FOR RULE 54(B) CERTIFICATION, MOTION FOR
PERMISSIVE APPEAL UNDER I.A.R. 12 OR MOTION TO REQUIRE JOINDER OF
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Here, Plaintiff seeks a declaration that "in the event that the property is abandoned by the
applicable authority, whether it be ACHD, the City of Boise, or otherwise, she is entitled under
Idaho law and the common law doctrine of abutter to possession and ownership of one half of
the property so abandoned or vacated." Complaint, ~ 38. Plaintiff, however, has not named as
defendants other landowners who would also have so called "abutter" rights in the walkway. See
Exhibit A to the Affidavit of Scott D. Hess dated July 3,2012 (identifying 2809 and 2815 Dill
Drive as additional properties that abut the walkway). Accordingly, the relief sought by Plaintiff
directly affects other persons (namely the landowners of2809 and 2815 Dill Drive) who are not
currently parties to the litigation. The determination ofPlaintiff s rights without inclusion of
these other landowners clearly would "prejudice the rights of [such] persons not parties to the
proceeding, ...". Idaho Code §10-1211. For this reason the Court must order the joinder of
other adjoining landowners.
2. Rule 19 Likewise Requires The Joinder Of Other Landowners as Necessary
Parties.
Rule 19 provides, in relevant part, that:
A person who is subject to service of process shall be joined as a
party in the action if (1) in the person's absence complete relief
cannot be accorded among the parties ... (2) the person claims an
interest relating to the subject of the action and is so situated that
the disposition of the action in the person's absence may (i) as a
practical matter impair or impede the person's ability to protect
that interest or (ii) leave any of the persons already parties subject
to a substantial risk of incurring double, multiple, or otherwise
inconsistent obligations by reason ofthe claimed interest.
(Emphasis added).
Here, complete relief cannot be accorded between the existing parties because the relief
Plaintiff seeks would clearly affect property interests oflandowners that are not parties to this
MEMORANDUM IN SUPPORT OF DEFENDANT ACHD'S MOTION TO DISMISS, OR IN
THE ALTERNATIVE MOTION FOR RULE 54(B) CERTIFICATION, MOTION FOR
PERMISSIVE APPEAL UNDER I.A.R. 12 OR MOTION TO REQUIRE JOINDER OF
NECESSARY PARTIES - 8
000192
                
                
                 
               
               
                 
              
                
              
               
                  
   
            
 
       
              
            
            
             
             
          
            
          
       
  
             
              
           
         
           
   
lawsuit. See Rule 19(a)( 1). Further, as a practical matter, the rights and abilities of other
landowners to defend themselves in the face of the threatened loss of their rights; will be
impaired or impeded if they are not made party to this lawsuit. See Rule 19(a)(2)(i). Finally,
there is a substantial risk that any of the current parties to the litigation would be subject to
inconsistent obligations. See Rule 19(a)(2)(ii). Other adjoining landowners not bound by the
Court's ruling would have a valid basis to challenge the order. Moreover, another court could
find that the non-party adjoining landowners have an interest in the walkway. ACHD or any of
the other parties to this litigation would then again find themselves involved in litigation.
Simply put, if this case remains before this Court, Rule 19 requires identification and
joinder of the absent landowners.
III. CONCLUSION
This Court should dismiss this case in its entirety because no justicable controversy
remams. To the extent some but not all of the claims have been decided, a Rule 54(b)
certification is appropriate. Alternatively, to the extent the Court considers its Decision
interlocutory, an immediate appeal under Appellate Rule 12 is proper. Finally, if this case
remains before this Court, the Court must order all additional adjoining landowners to the
walkway be joined.
DATED this ~ ofNovember, 2012.
HOLLAND & HART LLP
By
Scott D. Hess, ofthe firm
Attorneys for Defendant Ada County
Highway District
MEMORANDUM IN SUPPORT OF DEFENDANT ACHD'S MOTION TO DISMISS, OR IN
THE ALTERNATIVE MOTION FOR RULE 54(B) CERTIFICATION, MOTION FOR
PERMISSIVE APPEAL UNDER I.A.R. 12 OR MOTION TO REQUIRE JOINDER OF
NECESSARY PARTIES - 9
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CERTIFICATE OF SERVICE
I hereby certify that on this j?day of November, 2012, I caused to be served a true
and correct copy of the foregoing by the method indicated below, and addressed to the following:
Thomas E. Dvorak
Emily L. McClure
GIVENS PURSLEY LLP
601 West Bannock Street
Boise, Idaho 83701-2720
Facsimile 208-388-1300
Counsel for PlaintiffTerry H Rowley
Matthew J. Ryden
Angstman Johnson
3649 Lakeharbor Lane
Boise, Idaho 83703
Facsimile 208-853-0117
Counsel for Canuta D. Boerem
Scott B. Muir
Boise City Attorney's Office
150 N. Capitol Blvd.
P.O. Box 500
Boise, Idaho 83701
Facsimile 208-384-4454
Counsel for City ofBoise
D
D
D
,GT
D
D
D
~
D
D
~
U.S. Mail
Hand Delivered
Overnight Mail
Facsimile
U.S. Mail
Hand Delivered
Overnight Mail
Facsimile
U.S. Mail
Hand Delivered
Overnight Mail
Facsimile
5843413JDOC
MEMORANDUM IN SUPPORT OF DEFENDANT ACHD'S MOTION TO DISMISS, OR IN
THE ALTERNATIVE MOTION FOR RULE 54(B) CERTIFICATION, MOTION FOR
PERMISSIVE APPEAL UNDER I.A.R. 12 OR MOTION TO REQUIRE JOINDER OF
NECESSARY PARTIES -10
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a
J. Frederick Mack, ISB #1428
Scott D. Hess, ISB #2897
A. Dean Bennett, ISB #7735
HOLLAND & HART LLP
Suite 1400, U.S. Bank Plaza
101 South Capitol Boulevard
P.O. Box 2527
Boise, Idaho 83701-2527
Telephone: (208) 342-5000
Facsimile: (208) 343-8869
Attorneys for Defendant Ada County Highway District
NO._: FI~~D
A.M. --P.M.~'
NOV 13 2012
CHRISTOPHER D. RICH, CI9r!<
By ELYSHIA HOLMES
::>EPUTV
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TERRIE H. ROWLEY, a married person
dealing with her sole and separate property,
Plaintiff,
vs.
CANUTA D. BOEREM, an unmarried
individual; ADA COUNTY HIGHWAY
DISTRICT; and CITY OF BOISE,
Defendants.
Case No. CV OC 1208384
NOTICE OF HEARING ON
DEFENDANT ACHD'S MOTION TO
DISMISS, OR IN THE ALTERNATIVE
MOTION FOR RULE 54(B)
CERTIFICATION, MOTION FOR
PERMISSIVE APPEAL UNDER I.A.R.
12 OR MOTION TO REQUIRE
JOINDER OF NECESSARY PARTIES
PLEASE TAKE NOTICE that the hearing on Ada County Highway District's Motion To
Dismiss, Or In The Alternative Motion For Rule 54(B) Certification, Motion For Permissive
Appeal Under I.A.R. 12 Or Motion To Require Joinder Of Necessary Parties will be December
7,2012 at 10:30 a.m., before the Honorable Judge Wetherell, Ada County Courthouse, 200 W.
Front St. Boise, Idaho.
NOTICE OF HEARING ON DEFENDANT ACIID'S MOTION TO DISMISS, OR IN THE
ALTERNATIVE MOTION FOR RULE 54(B) CERTIFICATION, MOTION FOR PERMISSIVE
APPEAL UNDER I.A.R. 12 OR MOTION TO REQUIRE JOINDER OF NECESSARY PARTIES
-1
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DATED this Jl!day ofNovember, 2012.
HOLLAND & HART LLP
By ~~
~ottD. Hess, of the firm
, Attorneys for Defendant Ada County
Highway District
NOTICE OF HEARING ON DEFENDANT ACIID'S MOTION TO DISMISS, OR IN THE
ALTERNATIVE MOTION FOR RULE 54(B) CERTIFICATION, MOTION FOR PERMISSIVE
APPEAL UNDER I.A.R. 12 OR MOTION TO REQUIRE JOINDER OF NECESSARY PARTIES
-2
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CERTIFICATE OF SERVICE
I hereby certify that on this / J'day ofNovember, 2012, I caused to be served a true
and correct copy of the foregoing b~method indicated below, and addressed to the following:
Thomas E. Dvorak
Emily L. McClure
GIVENS PURSLEY LLP
601 West Bannock Street
Boise, Idaho 83701-2720
Facsimile 208-388-1300
Counsel for PlaintiffTerry H Rowley
D U.S. Mail
D Hand Delivered
D Overnight MailDJ- Facsimile
Matthew J. Ryden
Angstman Johnson
3649 Lakeharbor Lane
Boise, Idaho 83703
Facsimile 208-853-0117
Counsel for Canuta D. Boerem
Scott B. Muir
Boise City Attorney's Office
150 N. Capitol Blvd.
P.O. Box 500
Boise, Idaho 83701
Facsimile 208-384-4454
Counsel for City ofBoise
D
D
D
~
D
D
D
~
U.S. Mail
Hand Delivered
Overnight Mail
Facsimile
U.S. Mail
Hand Delivered
Overnight Mail
Facsimile
for HOLLAND & HART LLP
NOTICE OF HEARING ON DEFENDANT ACIID'S MOTION TO DISMISS, OR IN THE
ALTERNATIVE MOTION FOR RULE 54(B) CERTIFICATION, MOTION FOR PERMISSIVE
APPEAL UNDER I.A.R. 12 OR MOTION TO REQUIRE JOINDER OF NECESSARY PARTIES
-3
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208-853-0117 Angstman,Johnson&Ass '-, 0:50 11-13-2012 2/4
4 Matthew J. Ryden
5 ANGSTMAN JOHNSON
3649 Lakeharbor Lane
6 Boise, Idaho 83703
Telephone: (208) 384-8588
7 Facsimile: (208) 853-0117
Ryden ISB: 6577
8
2
3
ORIGIN '\ Ii r\ i_
NO.
AAI=: -....~.
-P.M
NOV 13 2012
CHRISTOPHER
By JAMIE R~N~CH, Clerk
DEPUTY LL
9 Attorney for Defendant Canuta D. Boerem
10
11
12
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
13 TERRIE H. ROWLEY, a married person
14 dealing with her sole and separate property,
CANUTAD. BOEREM, an unmarried
18 individual; ADA COUNTY HIGHWAY
19 DISTRICT; and CITY OF BOISE,
15
16
17
20
vs.
Plaintiff,
Defendants.
Case No.: CVOC1208384
NOTICE OF VOLUNTARY DISMISSAL OF
THIRD-PARTY COMPLAINT
21
22 CANUTA D. BOEREM, an individual,
23
24
25
vs.
Counterclaimant,
TERRIE H. ROWLEY, a married person
26 dealing with her sole and separate property,
27
28
29
Counterdefendant.
NOTICE OF VOLUNTARY DISMISSAL OF THIRD-PARTYCOM~AAA -.RA.q.EE ~.1A·. a.·Matter: 7014-002 U H IG i1\1. ..~, '"
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208-853-0117
2
3
4
Angstman,Johnson&Ass
CANUTA D. BOEREM, an individual,
Third-Party Plaintiff,
vs.
'-'-1:06 11-13-2012 3/4
5 HEIRS OF THE ESTATE OF DAROLD G.
SMITH and MINERVA T. SMITH, husband
6 and wife, and DOES 1-20,
7 Third-Party Defendants.
8 11-------------------'
9
Defendant/Third-Party Plaintiff Canuta D. Boerern, by and through her
10
11
undersigned counsel of record, pursuant to Rules 41 (a)(I)(i) and 41(c) of the Idaho Rules
15
16
12 of Civil Procedure, hereby voluntarily dismisses all her claims against the above-named
13 Third-Party Defendants, none of whom have been served in this action, without
14 prejudice.
+"
DATED thisL day ofNovember, 2012.
17
18
19
20
21
22
23
24
25
26
27
28
29
~~=-----
Attorney for Defendant Canuta D. Boerem
NOTICE OF VOLUNTARY DISMISSAL OF THIRD-PARTY COMPLAINT - PAGE 2
Matter: 7014-002
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208-853-0117
. ,
2
Angstman,Johnson&Ass
CERTIFICATE OF SERVICE
1:21 11-13-2012 4/4
3 I HEREBY CERTIFY that on this E~ay of November, 2012, I caused to be
4 served a true copy of the foregoing NOTICE OF VOLUNTARY DISMISSAL OF
THIRD-PARTY COMPLAINT by the method indicated below, and addressed to those
5 parties marked served below:
6
7
8
9
10
11
Served ~ Counsel Means of Service
[3" Plaintiff Thomas E. Dvorak DU.S. Mail, Postage Paid.
Givens Pursley, LLP
601 W. Bannock St. DHand Delivered
Boise,ID 83701
Fax: (208) 388-1300 ffFax Transmittal
12
13
14
15
16
~ Defendant
Boise City
Scott B. Muir D U.S. Mail, Postage Paid.
Boise City Attorney's Office
150 N. Capital Blvd. D Hand Delivered
P.O. Box 500
Boise, Idaho 83701-0500 B"Fax Transmittal
Fax: (208) 384-4454
17
18
19
20
21
22
23
24
25
26
27
28
29
W Defendant
ACHD
Scott Hess
Holland & Hart, LLP
P.O. Box 2527
Boise,ID 83701-2527
Fax: (208) 343-8869
DU.S. Mail, Postage Paid.
D Hand Delivered
[g-Fax Transmittal
NOTICE OF VOLUNTARY DISMISSAL OF THIRD-PARTY COMPLAINT - PAGE 3
Matter: 7014-002
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RECEIVED
NOV 19 2012
Thomas E. Dvorak (ISB # 5043) Ada County Clerk
Emily 1. McClure (ISB # 8050)
GIVENS PURSLEY LLP
601 West Bannock Street
Post Office Box 2720
Boise, Idaho 83701-2720
Telephone: 208-388-1200
Facsimile: 208-388-1300
161271U (11199-2)
Attorneys for Plaintiff Terrie H. Rowley
NO'~l/r FI:eo :=A.ML! _P.M.----
NOV 19 2012
CHRISTOPHER D. RICH, CIGrk
By ELYSHIA HOLMES
;)EPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TERRIE H. ROWLEY, a married person
dealing with her sole and separate property,
Plaintiff,
v.
CANUTA D. BOEREM, an unmarried
individual; ADA COUNTY HIGHWAY
DISTRICT; and CITY OF BOISE,
Defendants.
Case No. CV OC 1208384
NOTICE OF HEARING RE
MOTION TO COMPEL
MEDIATION
PLEASE TAKE NOTICE that on the 7th day of December, 2012, at the hour of 10:30
a.m., or as soon thereafter as counsel may be heard, before the Honorable Michael E. Wetherell,
District Judge for the above entitled Court at the Ada County Courthouse located at 200 West
Front Street, Boise, Idaho 83702, Plaintiff will call up for hearing her Motion to Compel
Mediation.
{f U-<v.!rv,
Dated thisL day of~ 2'012.
Thomas E. Dvorak
Counsel for Plaintiff
NOTICE OF HEARING - 1 000201
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CERTIFICATE OF SERVICE
I hereby certify that on this Ij rday of~2,I caused to be served a true and
correct copy of the foregoing document to the persons listed below the method indicated:
Matthew J. Ryden
Angstman Johnson
3649 Lakeharbor Lane
Boise,ID 83703
Fax: 853-0117
Counsel for Canula D. Boerem
Scott B. Muir
Boise City Attorney's Office
150 N. Capital Blvd.
P.O. Box 500
Boise,ID 83701-0500
Fax: 384-4454
Counsel for City ofBoise
J. Frederick Mack
Scott D. Hess
Holland & Hart, LLP
P.O. Box 2527
Boise,ID 83701-2527
Fax: 343-8859
Counselfor ACHD
NOTICE OF HEARING - 2
_ Hand Delivery
-Facsimile
_ Overnight Courier
U.S. Mail
Band Delivery
/Facsimile
_ Overnight Courier
U.S. Mail
_ HaJld Delivery
.--Filcsimile
_ Overnight Courier
U.S. Mail
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2
3
4 Matthew J. Ryden
5 ANGSTMAN JOHNSON
3649 Lakeharbor Lane
6 Boise, Idaho 83703
Telephone: (208) 384-8588
7 Facsimile: (208) 853-0117
Ryden ISB: 6577
8
9 Attorney for Defendant/Counterclaimant Canuta D. Boerem
10
NO. ~__Jt:1.£4-
FILE0 ~J JA.M.__--IP.M.
NOV 20 2012
CHRJSTOPHER D. RICH, Clerk
By JERI HEATON
DEPUTY
11
12
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
13 TERRIE H. ROWLEY, a married person
14 dealing with her sole and separate property,
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
Plaintiff,
vs.
CANUTA D. BOEREM, an unmarried
individual; ADA COUNTY HIGHWAY
DISTRICT; and CITY OF BOISE,
Defendants.
CANUTA D. BOEREM, an individual,
Counterclaimant,
vs.
TERRIE H. ROWLEY, a married person
dealing with her sole and separate property,
Counterdefendant.
Case No.: CVOC1208384
STIPULATION TO FILE FIRST AMENDED
COUNTERCLAIM
STIPULATION TO FILE FIRST AMENDED COUNTERCLAIM - PAGE 1
Matter: 7014·002
000203
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, " t
2oe-l53-o117 Anglltman,JtlhmoniAH '115
1 DefendllDtlCounte.rcIalmaDt Canuta D. BOertD'lt by and through her OOUDtol of
2 record, AnpImIUl Johnson. aDd the Plajntift1Countcrdefendan.t. Terrie H. Rowley. by and
3
1hrou&b her coUDS01 ofreeord, OiVIDI Punley, IJ.,P. pursullllt to LR.C.P. ]5(a) stipulate
4
7
8
8
10
e oo.py ofwbIch is attaohod hereto u Bxbiblt A.
~\..
DATED this?P day ofNovember. 2012.
~~::
11
12 DATED this 15t"'day ofNovember, 2012.
13
1&
18
17
18
,.
20
21
22
28
2&
28
27
28
SmuLATION TO FILB PlRST AMBNDFD COUNTERCLAIM· PAGB 2
Matter: 701+002
000204
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THOMASiiVORAK 
Attorney for Plaintift7Counterdefendant 
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5
CERTIFICATE OF SERVICE
t~
I HEREBY CERTIFY that on this 2!.:.. day of November, 2012, I caused to be
served a true copy of the foregoing STIPULATION TO FILE FIRST AMENDED
COUNTERCLAIM by the method indicated below, and addressed to those parties
marked served below:
6 Served £m:!y Counsel Means of Service
7
8
9
10
11
[3' Plaintiff Thomas E. Dvorak
Givens Pursley, LLP
601 W. Bannock St.
Boise, ID 83701
Fax: (208) 388-1300
D U.S. Mail, Postage Paid.
D Hand Delivered
[3"Fax Transmittal
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
W Defendant Scott B. Muir D U.S. Mail, Postage Paid.
Boise City Boise City Attorney's Office
150 N. Capital Blvd. D Hand Delivered
P.O. Box 500
Boise, Idaho 83701-0500 ~ax Transmittal
Fax: (208) 384-4454
Ef' Defendant Scott Hess D U.S. Mail, Postage Paid.
ACHD Holland & Hart, LLP
P.O. Box 2527 D Hand Delivered
Boise, ID 83701-2527
Fax: (208) 343-8869 B'fax Transmittal
STIPULATION TO FILE FIRST AMENDED COUNTERCLAIM - PAGE 3
Matter: 7014-002
000205
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5
6
7
8
9
10
11
12
13
14
Matthew J. Ryden
ANGSTMAN JOHNSON
3649 Lakeharbor Lane
Boise, Idaho 83703
Telephone: (208) 384-8588
Facsimile: (208) 853-0117
Ryden ISB: 6577
Attorney for Defendant Canuta D. Boerem
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TERRIE H. ROWLEY, a married person
dealing with her sole and separate property,
15
16
17
18
19
20
21
22
23
24
25
Plaintiff,
vs.
CANUTA D. BOEREM, an unmarried
individual; ADA COUNTY HIGHWAY
DISTRICT; and CITY OF BOISE,
Defendants.
CANUTA D. BOEREM, an individual,
Counterclaimant,
vs.
Case No.: CV-OC-2012-08384
FIRST AMENDED COUNTERCLAIM
26 TERRIE H. ROWLEY, a married person
dealing with her sole and separate property,
27
28
29
Counterdefendant.
FIRST AMENDED COUNTERCLAIM - PAGE 1
Matter: 7014-002 000206
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4
5
6
7
8
9
10
11
12
13
CANUTA D. BOEREM, an individual,
Third-Party Plaintiff,
vs.
HEIRS OF THE ESTATE OF DAROLD G.
SMITH and MINERVA T. SMITH, husband
and wife, and DOES 1-20,
Third-Party Defendants.
Defendant/Counterclaimant Canuta D. Boerem ("Boerem"), by and through her
undersigned counsel, Angstman Johnson, for her cause of action and claims for relief
against the above-named Counterdefendant Terrie H. Rowley ("Rowley"), complains,
confirms and alleges as follows:
14
15
1. The facts described or admitted in Boerem's Answer and Affirmative
16
17
18
Defenses, filed July 18, 2012, are incorporated in this First Amended Counterclaim by
reference. In addition, Boerem alleges as follows:
PARTIES AND JURISDICTION
19 2. Boerem is the owner of certain real property located at 2818 W. Kathryn
20
21
22
Street in Boise, Idaho, which is more particularly described in the Deed attached to
Plaintiffs Complaint as Exhibit B (the "Boerem Property").
23 3. Counterdefendant Rowley is the owner of certain real property located at
24
25
26
2812 W. Kathryn Street in Boise, Idaho, which is more particularly described in the Deed
attached to Plaintiffs Complaint as Exhibit A (the "Rowley Property").
27
4. By this action, Boerem claims an interest in a 10-foot by 89-foot parcel of
28
29
real property in Ada County, Idaho, lying to the east of the Boerem Property and more
particularly described in the attached Exhibit 1 (the "Subject Parcel"). Upon information
FIRST AMENDED COUNTERCLAIM - PAGE 2
Matter: 7014-002
000207
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4
5
and belief, the Subject Parcel is physically identical to the property described as the
"Walk Way Property" in the Plaintiffs Complaint in this matter.
5. Ada County Highway District ("ACHD"), a body politic and corporate of
the state of Idaho, is the owner of the Subject Parcel.
6 6. To the extent that this Court has jurisdiction over Rowley's initial action
7
8
9
as set forth in her Complaint, the Court has jurisdiction over the subject matter of this
counterclaim.
10
7. To the extent this Court is the proper venue for Rowley's initial action as
11
12
13
14
set forth in the Complaint, this Court is the proper venue for this counterclaim.
COMMON ALLEGATIONS
8. Boerem acquired the Boerem Property on or about July 14, 1976.
15
9. Boerem has enjoyed exclusive use and possession of all or substantially all
16 of the Subject Parcel (the "Boerem Share") from July 14, 1976 through the present.
17 10. Upon information and belief, the owners of the Boerem Property have
18
19
20
21
22
23
24
25
26
27
28
29
enjoyed exclusive use and possession of the Boerem Share since 1956.
11. Prior to Rowley's initiation of this lawsuit, owners of lots within the
Cherry Lane Subdivision have treated the "WALK WAY" shown on the plat included as
a part of Exhibit A to Plaintiffs Complaint (the "1956 Plat") as part of the lots
immediately to the west of such Walk Way.
12. Sometime prior to July 14, 1976, the owner(s) of the Rowley Property
and/or the Boerem Property installed a series of fences approximately along the eastern
boundary of the Subject Parcel (collectively, the "Partition Fences").
FIRST AMENDED COUNTERCLAIM - PAGE 3
Matter: 7014-002
000208
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4
5
6
13. Boerem has used improved, maintained or cultivated the portion of the
Subject Parcel lying to the west of the Partition Fences since July 1976.
14. From not later than July 1976 through Rowley's initiation of this dispute,
the Partition Fences were treated as the boundary between the Rowley Property and the
Boerem Property.
7 15. In or before 1985, Boerem installed a sprinkler system in her back yard,
8
9
10
including the portion thereof comprised of the Boerem Share. The sprinkler system
remains in the location it was originally installed.
11
12
16.
17.
Rowley became the owner of the Rowley Property in or about 1992.
Upon information and belief, Rowley has never resided in or upon the
13
14
Rowley Property.
15
18. Prior to initiating this dispute, Rowley did not object to Boerem's use,
16 enclosure, possession or improvement of the Boerem Share.
17 19. In 1993, Boerem enclosed her back yard, including the portion thereof
18
19
20
21
compromised of the Boerem Share, within a cedar fence (the "Cedar Fence"). The length
of the Cedar Fence along the eastern edge of Boerem's back yard was attached to the
existing Partition Fences.
22 20. On September 6, 2012, without notice to Boerem, Rowley caused the
23
24
25
length of the Partition Fences separating the back yards of the Rowley Property and the
Boerem Property, including a portion of the Cedar Fence, to be tom down.
26 21. On September 6, 2012, Rowley caused materials removed from the
27
28
29
Partition Fences, including a portion of the Cedar Fence, to be placed in the back yard of
the Rowley Parcel.
FIRST AMENDED COUNTERCLAIM - PAGE 4
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4
5
6
22. On September 6, 2012, Rowley caused "No Trespassing" signs and
brightly-colored paint to be placed upon remaining portions of the Partition Fences and
the Cedar Fence.
COUNT ONE
Adverse Possession of Abutter's Rights
7 23. Boerem hereby incorporates the foregoing paragraphs as if set forth in full.
8
9
10
11
24. For at least 36 years, Boerem, and/or her predecessors in interest have,
exclusively and under claim of right, continuously, openly and notoriously possessed and
occupied the Subject Parcel or a portion thereof.
12 25. For at least 36 years, Boerem and/or her predecessors in interest have paid
13
14
all taxes levied and assessed against the Subject Parcel, if any.
15
26. For at least 36 years, Boerem and/or her predecessors in interest have
16 protected the Subject Parcel, or a portion thereof, by substantial enclosure.
17 27. For at least 36 years, Boerem and/or her predecessors in interest have
18
19
20
21
22
23
24
25
cultivated or improved the Subject Parcel or a portion thereof.
28. Boerem is entitled to a decree of this Court indicating that she has
acquired any and all interest claimed by Rowley in the Subject Parcel, or a portion
thereof, by adverse possession.
COUNT TWO
Boundary by Agreement or Declaratory Judgment
26
27
29.
30.
Boerem hereby incorporates the foregoing paragraphs as if set forth in full.
As a result of the appearance of the "WALK WAY" on the 1956 Plat,
28
29
along with the absence of any dedication or application of the same to the public use,
FIRST AMENDED COUNTERCLAIM - PAGE 5
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4
5
6
there was uncertainty as to the location of the boundary between the Rowley Property and
the Boerem Property.
31. Sometime pnor to July 1976, the respective owners of the Boerem
Property and the Rowley Property consented to the construction and placement of the
Partition Fences approximately along the eastern boundary of the Subject Parcel.
7 32. The Partition Fences were intended to serve as the boundary between the
8
9
Rowley Property and the Boerem Property.
10
33. For over 30 years, the owners of the Boerem Property and Rowley
11 Property treated the Partition Fences as fixing the boundary between the two properties.
12 34. For over 30 years, the owners of the Boerem Property used, improved,
13
14
15
occupied and maintained the land lying to the west of the Partition Fences without
objection from the owners of the Rowley Property.
16 35. For over 30 years, the owners of the Rowley Property allowed the owners
17 of the Boerem Property to improve and maintain the Partition Fences.
18
19
36. By virtue of the long-term acquiescence and recognition by Boerem,
20
21
22
Rowley and their predecessors-in-interest of the Partition Fences as the boundary
between the Boerem Property and Rowley Property, said fences have become the true
boundary between such properties.
23 37. For over 30 years, the owners of the Rowley Property and Boerem
24
25
Property agreed to division of the Subject Parcel along the Partition Fences.
26 38. By virtue of the long-term recognition by Boerem, Rowley and their
27
28
29
predecessors-in-interest of the Partition Fences as the boundary between the Boerem
Property and Rowley Property, the location of the Partition Fences should be established
FIRST AMENDED COUNTERCLAIM - PAGE 6
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4
5
as the boundary between the Boerem Property and the Rowley Property in the event the
Subject Parcel is abandoned by ACHD.
COUNT THREE
Conversion
6
7
39.
40.
Boerem hereby incorporates the foregoing paragraphs as if set forth in full.
Rowley, by removing the Cedar Fence without Boerem's consent,
8
9
wrongfully obtained dominion and control over Boerem's property.
10
41. At the time Rowley exercised dominion and control over the Cedar Fence,
11 it was owned and possessed by Boerem.
12 42. The Cedar Fence is personal property.
13
14
43. Rowley took and kept Boerem's Cedar Fence without any right to do so.
15
44. Boerem has been damaged, in an amount to be proven at trial, by
16 Rowley's removal of the Cedar Fence.
17 45. Accordingly, Boerem is entitled to recover from Rowley damages suffered
18
19
20
21
as a result of Rowley's removal and detention of the Cedar Fence.
COUNT FOUR
Intentional Destruction of Property
22
23
46.
47.
Boerem hereby incorporates the foregoing paragraphs as if set forth in full.
Boerem installed the Cedar Fence as an improvement to the Partition
24
25
Fences in 1993.
26 48. Boerem owned the Cedar Fence and/or Partition Fences on September 6,
27 2012.
28
29
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4
49. On or about September 6,2012, Rowley intentionally damaged portions of
the Partition Fences and Cedar Fence by causing the same to be tom down and/or spray
painted.
5 50. Rowley had no right to destroy or damage the Partition Fences or Cedar
6 Fence without Boerem's consent.
7 51. As a result of Rowley's intentional destruction of or damage to the
8
9
10
Partition Fences and/or the Cedar Fence, without any right to do so, Boerem has been
damaged in an amount to be proven at trial.
11 52. Boerem is entitled to recover from Rowley damages suffered as a result of
12
13
14
15
16
17
18
19
20
21
22
23
24
25
Rowley's removal, detention and/or destruction of the Partition Fences and/or the Cedar
Fence.
ATTORNEY FEES
Pursuant to LR.C.P. 54 and Idaho Code §§ 12-120 and 12-121, Boerem is entitled
to recover her costs and attorneys fees in prosecuting this action. Boerem has employed
the firm of Angstman Johnson to aid Boerem in the prosecution of her counterclaim and
third-party complaint, and the sum of $5,000.00 is a reasonable attorney fee if judgment
is entered by default. Boerem is entitled to such additional sums as the Court deems just
and equitable ifjudgment is entered other than by default.
PRAYER FOR RELIEF
WHEREFORE, Boerem prays for judgment as follows:
26 1. For an order quieting title to the Subject Parcel and decreeing that Rowley
27 has no right, title or interest in or to the Subject Parcel or a portion thereof;
28
29
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3
4
5
2. For an order fixing the location of the Partition Fences as the boundary
between the Boerem Property and the Rowley Property, and/or declaring that Boerem is
entitled to the share of the Subject Parcel lying to the west of the Partition Fences, in the
event Ada County Highway District abandons the Subject Parcel;
6 3. For an award of damages suffered by Boerem as a result of Rowley's
7
8
9
10
11
conversion of the Partition Fences or Cedar Fence;
4. For an award of damages suffered by Boerem as a result of Rowley's
destruction of, or damage to, the Partition Fences or Cedar Fence, including but not
limited to the replacement value thereof;
12 5. For reasonable costs and attorneys' fees; and/or
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
6. For such other and further relief as the Court may deem just and proper.
DATED this __ day ofNovember, 2012.
MATTHEW J. RYDEN
Attorney for Defendant Canuta D. Boerem
FIRST AMENDED COUNTERCLAIM - PAGE 9
Matter: 7014-002
000214
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
              
             
                  
         
              
        
              
              
      
        
               
       
   
      
     
  
43
CERTIFICATE OF SERVICE
2
I HEREBY CERTIFY that on this __ day of November, 2012, I caused to be
served a true copy of the foregoing FIRST AMENDED COUNTERCLAIM by the
method indicated below, and addressed to those parties marked served below:
5
6
7
8
9
10
11
Served Party
o Plaintiff
Counsel
Thomas E. Dvorak
Givens Pursley, LLP
601 W. Bannock St.
Boise, ID 83701
Fax: (208) 388-1300
Means of Service
o U.S. Mail, Postage Paid.
o Hand Delivered
o Fax Transmittal
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
0 Defendant Scott B. Muir o U.S. Mail, Postage Paid.
City of Boise City Attorney's Office
Boise 150 N. Capital Blvd. o Hand Delivered
P.O. Box 500
Boise, Idaho 83701-0500 o Fax Transmittal
Fax: (208) 384-4454
0 Defendant Scott Hess o U.S. Mail, Postage Paid.
Ada County Holland & Hart, LLP
Highway PO Box 2527 o Hand Delivered.
District Boise, ID 83701-2527
Fax: (208) 343-8869 o Fax Transmittal
Matthew J. Ryden
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2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
EXHIBIT 1
Legal Description
A parcel of land being a 10 foot wide parcel of land labeled a "walkway" on the plat of
Cherry Lane Subdivision No.2 according to the plat thereof, filed in Book 13 of Plats at
Page(s) 866, Records of Ada County, Idaho, located between Lot 19 and Lot 20, Block 3,
Cherry Lane Subdivision No.2, as recorded in Book 13 of Plats at Page(s) 866, Records
of Ada County, Idaho, said "walkway" lying in the NEl/4SEl/4 of Section 21, Township
3 North, Range 2 East, Boise Meridian, City of Boise, Ada County, Idaho and being more
particularly described as follows:
Commencing at a found W' iron pin marking the SE Comer of said 10 foot wide
walkway being also the SW Comer of said Lot 20, Block 3, Cherry Lane Subdivision No.
2, said comer also marking the REAL POINT OF BEGINNING; thence
South 89°45'00" West 10.00 feet along the South boundary of said 10.00 foot wide
walkway and the Northerly right of way of W. Kathryn Street to a found W' iron pin
marking the SW Comer of said 10 foot wide walkway and the SE Comer of said Lot 19;
thence
North 00°04'00" East 89.00 feet along the West boundary of said 10 foot wide walkway
and the East boundary of said Lot 19 to a set W' iron pin marking the NW Comer of said
10 foot wide walkway and the NE Comer of said Lot 19; thence
North 89°45'00" East 10.00 feet along the North boundary of said 10 foot wide walkway
and along the North boundary of said Cherry Lane Subdivision No.2 to a found W' iron
pin marking the NE Comer of said 10 foot wide walkway and the NW Comer of said Lot
20; thence
South 00°04'00" West 89.00 feet along the East boundary of said 10 foot wide walkway
and the West boundary of said Lot 20 to the REAL POINT OF BEGINNING.
FIRST AMENDED COUNTERCLAIM - PAGE 11
Matter: 7014-002
000216
.'  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  
  
                   
                
                
               
         1I 1I      
                
    
                
                
           
              
              Yz"   
                  
 
               
           Yz"         
             
               
              Yz"  
                  
  
               
              
     
  
23
NOV 262m2
4 Matthew J. Ryden
5 ANGSTMAN JOHNSON
3649 Lakeharbor Lane
6 Boise, Idaho 83703
Telephone: (208) 384-8588
7 Facsimile: (208) 853-0117
Ryden ISB: 6577
8
9 Attorney for Defendant/Counterclaimant Canuta D. Boerem
10
11
12
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
13 TERRIE H. ROWLEY, a married person
14 dealing with her sole and separate property,
CANUTA D. BOEREM, an unmarried
18 individual; ADA COUNTY HIGHWAY
19 DISTRICT; and CITY OF BOISE,
15
16
17
20
21
vs.
Plaintiff,
Defendants.
Case No.: CVOC1208384
ORDER GRANTING STIPULATION TO
FILE FIRST AMENDED COUNTERCLAIM
22 CANUTA D. BOEREM, an individual,
23
24
25
vs.
Counterclaimant,
TERRIE H. ROWLEY, a married person
26 dealing with her sole and separate property,
27
Counterdefendant.
28
29
ORDER GRANTING STIPULATION TO FILE
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4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
The above matter having come before this Court upon the Stipulation to File First
Amended Counterclaim, and good cause appearing;
IT IS HEREBY ORDERED that Defendant/Counterclaimant Canuta D. Boerem
may file her First Amended Counterclaim attached as Exhibit A to the Stipulation to File
First Amended Counterclaim.
'/~,..DATED this~ day ofNovember, 2012.
ORDER GRANTING STIPULATION TO FILE
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•CERTIFICATE OF SERVICE
2 I HEREBY CERTIFY that on this~ of November, 2012, I caused to be
3 served a true copy of the foregoing ORDER GRANTING STIPULATION TO FILE
FIRST AMENDED COUNTERCLAIM by the method indicated below, and addressed to
4 those parties marked served below:
5
Means of ServiceServed Party Counsel
6
0 Plaintiff Thomas E. Dvorak ~ U.S. Mail, Postage Paid.
7 Givens Pursley, LLP
8 601 W. Bannock St. o Hand Delivered
Boise, ID 83701
9 Fax: (208) 388-1300 o Fax Transmittal
10
11 0 -B u.s. Mail, Postage Paid.Defendant Scott B. Muir
12 Boise City Boise City Attorney's Office
13
150 N. Capital Blvd. o Hand Delivered
P.O. Box 500
14 Boise, Idaho 83701-0500 o Fax Transmittal
Fax: (208) 384-4454
15
16 0 Defendant Scott Hess rru.S. Mail, Postage Paid.
17 ACHD Holland & Hart, LLP
P.O. Box 2527 o Hand Delivered
18 Boise,ID 83701-2527
19
Fax: (208) 343-8869 o Fax Transmittal
20
21 0 Defendant Matthew J. Ryden ,e:rU.S. Mail, Postage Paid.
Boerem Angstman Johnson
22 3649 N. Lakeharbor Lane o Hand Delivered
23 Boise, ID 83703
Fax: (208) 853-0117 o Fax Transmittal
24
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4 Matthew J. Ryden
5 ANGSTMAN JOHNSON
3649 Lakeharbor Lane
6 Boise, Idaho 83703
Telephone: (208) 384-8588
7 Facsimile: (208) 853-0117
Ryden ISB: 6577
8
9 Attorney for Defendant Canuta D. Boerem
10
~-,:---""F:iiill~~.~-q""""'-~""r
NOV 28 2012
CHRISTOPHER D. RICH, Clerk
By CHRISTINE SWEET
DEPUTY
11
12
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
13
14 TERRIE H. ROWLEY, a married person
dealing with her sole and separate property,
15
Plaintiff,
16
vs.
17
Case No.: CV-OC-2012-08384
FIRST AMENDED COUNTERCLAIM
18
19
20
21
22
23
24
25
CANUTA D. BOEREM, an unmarried
individual; ADA COUNTY HIGHWAY
DISTRICT; and CITY OF BOISE,
Defendants.
CANUTA D. BOEREM, an individual,
Counterclaimant,
vs.
26 TERRIE H. ROWLEY, a married person
dealing with her sole and separate property,
27
28
29
Counterdefendant.
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4
5
6
7
8
9
10
11
12
13
CANUTA D. BOEREM, an individual,
Third-Party Plaintiff,
vs.
HEIRS OF THE ESTATE OF DAROLD G.
SMITH and MINERVA T. SMITH, husband
and wife, and DOES 1-20,
Third-Party Defendants.
Defendant/Counterclaimant Canuta D. Boerem ("Boerem"), by and through her
undersigned counsel, Angstman Johnson, for her cause of action and claims for relief
against the above-named Counterdefendant Terrie H. Rowley ("Rowley"), complains,
confirms and alleges as follows:
14
15
1. The facts described or admitted in Boerem's Answer and Affirmative
16
17
18
Defenses, filed July 18, 2012, are incorporated in this First Amended Counterclaim by
reference. In addition, Boerem alleges as follows:
PARTIES AND JURISDICTION
19 2. Boerem is the owner of certain real property located at 2818 W. Kathryn
20
21
22
Street in Boise, Idaho, which is more particularly described in the Deed attached to
Plaintiffs Complaint as Exhibit B (the "Boerem Property").
23 3. Counterdefendant Rowley is the owner of certain real property located at
24
25
26
2812 W. Kathryn Street in Boise, Idaho, which is more particularly described in the Deed
attached to Plaintiffs Complaint as Exhibit A (the "Rowley Property").
27
4. By this action, Boerem claims an interest in a 10-foot by 89-foot parcel of
28
29
real property in Ada County, Idaho, lying to the east of the Boerem Property and more
particularly described in the attached Exhibit 1 (the "Subject Parcel"). Upon information
FIRST AMENDED COUNTERCLAIM - PAGE 2
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4
5
and belief, the Subject Parcel is physically identical to the property described as the
"Walk Way Property" in the Plaintiffs Complaint in this matter.
5. Ada County Highway District ("ACHD"), a body politic and corporate of
the state ofIdaho, is the owner of the Subject Parcel.
6 6. To the extent that this Court has jurisdiction over Rowley's initial action
7
8
9
as set forth in her Complaint, the Court has jurisdiction over the subject matter of this
counterclaim.
10
7. To the extent this Court is the proper venue for Rowley's initial action as
11
12
13
14
set forth in the Complaint, this Court is the proper venue for this counterclaim.
COMMON ALLEGATIONS
8. Boerem acquired the Boerem Property on or about July 14, 1976.
15
9. Boerem has enjoyed exclusive use and possession ofall or substantially all
16 of the Subject Parcel (the "Boerem Share") from July 14, 1976 through the present.
17 10. Upon information and belief, the owners of the Boerem Property have
18
19
20
21
22
23
24
25
26
27
28
29
enjoyed exclusive use and possession of the Boerem Share since 1956.
11. Prior to Rowley's initiation of this lawsuit, owners of lots within the
Cherry Lane Subdivision have treated the "WALK WAY" shown on the plat included as
a part of Exhibit A to Plaintiffs Complaint (the "1956 Plat") as part of the lots
immediately to the west of such Walk Way.
12. Sometime prior to July 14, 1976, the owner(s) of the Rowley Property
and/or the Boerem Property installed a series of fences approximately along the eastern
boundary of the Subject Parcel (collectively, the "Partition Fences").
FIRST AMENDED COUNTERCLAIM - PAGE 3
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4
5
6
13. Boerem has used improved, maintained or cultivated the portion of the
Subject Parcel lying to the west of the Partition Fences since July 1976.
14. From not later than July 1976 through Rowley's initiation of this dispute,
the Partition Fences were treated as the boundary between the Rowley Property and the
Boerem Property.
7 15. In or before 1985, Boerem installed a sprinkler system in her back yard,
8
9
10
including the portion thereof comprised of the Boerem Share. The sprinkler system
remains in the location it was originally installed.
11
12
16.
17.
Rowley became the owner ofthe Rowley Property in or about 1992.
Upon information and belief, Rowley has never resided in or upon the
13
14
Rowley Property.
15
18. Prior to initiating this dispute, Rowley did not object to Boerem's use,
16 enclosure, possession or improvement of the Boerem Share.
17 19. In 1993, Boerem enclosed her back yard, including the portion thereof
18
19
20
21
compromised of the Boerem Share, within a cedar fence (the "Cedar Fence"). The length
of the Cedar Fence along the eastern edge of Boerem's back yard was attached to the
existing Partition Fences.
22 20. On September 6, 2012, without notice to Boerem, Rowley caused the
23
24
25
length of the Partition Fences separating the back yards of the Rowley Property and the
Boerem Property, including a portion of the Cedar Fence, to be tom down.
26 21. On September 6, 2012, Rowley caused materials removed from the
27
28
29
Partition Fences, including a portion of the Cedar Fence, to be placed in the back yard of
the Rowley Parcel.
FIRST AMENDED COUNTERCLAIM - PAGE 4
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4
5
6
22. On September 6, 2012, Rowley caused "No Trespassing" signs and
brightly-colored paint to be placed upon remaining portions of the Partition Fences and
the Cedar Fence.
COUNT ONE
Adverse Possession of Abutter's Rights
7 23. Boerem hereby incorporates the foregoing paragraphs as if set forth in full.
8
9
10
11
24. For at least 36 years, Boerem, and/or her predecessors in interest have,
exclusively and under claim of right, continuously, openly and notoriously possessed and
occupied the Subject Parcel or a portion thereof.
12 25. For at least 36 years, Boerem and/or her predecessors in interest have paid
13
14
all taxes levied and assessed against the Subject Parcel, if any.
15
26. For at least 36 years, Boerem and/or her predecessors in interest have
16 protected the Subject Parcel, or a portion thereof, by substantial enclosure.
17 27. For at least 36 years, Boerem and/or her predecessors in interest have
18
19
cultivated or improved the Subject Parcel or a portion thereof.
20
28. Boerem is entitled to a decree of this Court indicating that she has
21
22
23
24
25
acquired any and all interest claimed by Rowley in the Subject Parcel, or a portion
thereof, by adverse possession.
COUNT TWO
Boundary by Agreement or Declaratory Judgment
26
27
29.
30.
Boerem hereby incorporates the foregoing paragraphs as if set forth in full.
As a result of the appearance of the "WALK WAY" on the 1956 Plat,
28
29
along with the absence of any dedication or application of the same to the public use,
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4
5
6
there was uncertainty as to the location of the boundary between the Rowley Property and
the Boerem Property.
31. Sometime pnor to July 1976, the respective owners of the Boerem
Property and the Rowley Property consented to the construction and placement of the
Partition Fences approximately along the eastern boundary of the Subject Parcel.
7 32. The Partition Fences were intended to serve as the boundary between the
8
9
Rowley Property and the Boerem Property.
10
33. For over 30 years, the owners of the Boerem Property and Rowley
11 Property treated the Partition Fences as fixing the boundary between the two properties.
12 34. For over 30 years, the owners of the Boerem Property used, improved,
13
14
15
occupied and maintained the land lying to the west of the Partition Fences without
objection from the owners of the Rowley Property.
16 35. For over 30 years, the owners of the Rowley Property allowed the owners
17 of the Boerem Property to improve and maintain the Partition Fences.
18
19
36. By virtue of the long-term acquiescence and recognition by Boerem,
20
21
22
Rowley and their predecessors-in-interest of the Partition Fences as the boundary
between the Boerem Property and Rowley Property, said fences have become the true
boundary between such properties.
23 37. For over 30 years, the owners of the Rowley Property and Boerem
24
25
Property agreed to division of the Subject Parcel along the Partition Fences.
26 38. By virtue of the long-term recognition by Boerem, Rowley and their
27
28
29
predecessors-in-interest of the Partition Fences as the boundary between the Boerem
Property and Rowley Property, the location of the Partition Fences should be established
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4
5
as the boundary between the Boerem Property and the Rowley Property in the event the
Subject Parcel is abandoned by ACHD.
COUNT THREE
Conversion
6
7
39.
40.
Boerem hereby incorporates the foregoing paragraphs as if set forth in full.
Rowley, by removing the Cedar Fence without Boerem's consent,
8
9
wrongfully obtained dominion and control over Boerem's property.
10
41. At the time Rowley exercised dominion and control over the Cedar Fence,
11 it was owned and possessed by Boerem.
12 42. The Cedar Fence is personal property.
13
14
43. Rowley took and kept Boerem's Cedar Fence without any right to do so.
15
44. Boerem has been damaged, in an amount to be proven at trial, by
16 Rowley's removal of the Cedar Fence.
17 45. Accordingly, Boerem is entitled to recover from Rowley damages suffered
18
19
20
21
as a result of Rowley's removal and detention of the Cedar Fence.
COUNT FOUR
Intentional Destruction of Property
22
23
46.
47.
Boerem hereby incorporates the foregoing paragraphs as if set forth in full.
Boerem installed the Cedar Fence as an improvement to the Partition
24
25
Fences in 1993.
26 48. Boerem owned the Cedar Fence and/or Partition Fences on September 6,
27 2012.
28
29
FIRST AMENDED COUNTERCLAIM - PAGE 7
Matter: 7014-002
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4
49. On or about September 6, 2012, Rowley intentionally damaged portions of
the Partition Fences and Cedar Fence by causing the same to be torn down and/or spray
painted.
5 50. Rowley had no right to destroy or damage the Partition Fences or Cedar
6 Fence without Boerem's consent.
7 51. As a result of Rowley's intentional destruction of or damage to the
8
9
10
Partition Fences and/or the Cedar Fence, without any right to do so, Boerem has been
damaged in an amount to be proven at trial.
11 52. Boerem is entitled to recover from Rowley damages suffered as a result of
12
13
14
15
16
17
18
19
20
21
22
23
24
25
Rowley's removal, detention and/or destruction of the Partition Fences and/or the Cedar
Fence.
ATTORNEY FEES
Pursuant to LR.C.P. 54 and Idaho Code §§ 12-120 and 12-121, Boerem is entitled
to recover her costs and attorneys fees in prosecuting this action. Boerem has employed
the firm of Angstman Johnson to aid Boerem in the prosecution of her counterclaim and
third-party complaint, and the sum of $5,000.00 is a reasonable attorney fee if judgment
is entered by default. Boerem is entitled to such additional sums as the Court deems just
and equitable ifjudgment is entered other than by default.
PRAYER FOR RELIEF
WHEREFORE, Boerem prays for judgment as follows:
26 1. For an order quieting title to the Subject Parcel and decreeing that Rowley
27 has no right, title or interest in or to the Subject Parcel or a portion thereof;
28
29
FIRST AMENDED COUNTERCLAIM - PAGE 8
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4
5
2. For an order fixing the location of the Partition Fences as the boundary
between the Boerem Property and the Rowley Property, and/or declaring that Boerem is
entitled to the share of the Subject Parcel lying to the west of the Partition Fences, in the
event Ada County Highway District abandons the Subject Parcel;
6 3. For an award of damages suffered by Boerem as a result of Rowley's
7
8
9
10
11
conversion of the Partition Fences or Cedar Fence;
4. For an award of damages suffered by Boerem as a result of Rowley's
destruction of, or damage to, the Partition Fences or Cedar Fence, including but not
limited to the replacement value thereof;
12 5. For reasonable costs and attorneys' fees; and/or
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
6. For such other and further relief as the Court may deem just and proper.
\-'"DATED this 2~ day of November, 2012.
~~.~......~~---
Attorney for Defendant Canuta D. Boerem
FIRST AMENDED COUNTERCLAIM - PAGE 9
Matter: 7014-002
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5
CERTIFICATE OF SERVICE
\.\....
I HEREBY CERTIFY that on this 29 day of November, 2012, I caused to be
served a true copy of the foregoing FIRST AMENDED COUNTERCLAIM by the
method indicated below, and addressed to those parties marked served below:
6
7
8
9
10
11
Served £m:!y
~ Plaintiff
Counsel
Thomas E. Dvorak
Givens Pursley, LLP
601 W. Bannock St.
Boise, ID 83701
Fax: (208) 388-1300
Means of Service
D U.S. Mail, Postage Paid.
D Hand Delivered
~ax Transmittal
12
13
14
15
~ Defendant
City of
Boise
Scott B. Muir D U.S. Mail, Postage Paid.
Boise City Attorney's Office
150 N. Capital Blvd. D Hand Delivered
P.O. Box 500
Boise, Idaho 83701-0500 ~ Transmittal
Fax: (208) 384-4454
16
17
18
19
20
21
22
23
24
25
26
27
28
29
W Defendant
Ada County
Highway
District
Scott Hess
Holland & Hart, LLP
PO Box 2527
Boise, ID 83701-2527
Fax: (208) 343-8869
D U.S. Mail, Postage Paid.
D Hand Delivered.
[J}f'""ax Transmittal
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4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
EXHIBIT 1
Legal Description
A parcel of land being a 10 foot wide parcel of land labeled a "walkway" on the plat of
Cherry Lane Subdivision No.2 according to the plat thereof, filed in Book 13 of Plats at
Page(s) 866, Records of Ada County, Idaho, located between Lot 19 and Lot 20, Block 3,
Cherry Lane Subdivision No.2, as recorded in Book 13 of Plats at Page(s) 866, Records
of Ada County, Idaho, said "walkway" lying in the NEl/4SEl/4 of Section 21, Township
3 North, Range 2 East, Boise Meridian, City of Boise, Ada County, Idaho and being more
particularly described as follows:
Commencing at a found W' iron pin marking the SE Comer of said 10 foot wide
walkway being also the SW Comer of said Lot 20, Block 3, Cherry Lane Subdivision No.
2, said comer also marking the REAL POINT OF BEGINNING; thence
South 89°45'00" West 10.00 feet along the South boundary of said 10.00 foot wide
walkway and the Northerly right of way of W. Kathryn Street to a found W' iron pin
marking the SW Comer of said 10 foot wide walkway and the SE Comer of said Lot 19;
thence
North 00°04'00" East 89.00 feet along the West boundary of said 10 foot wide walkway
and the East boundary of said Lot 19 to a set W' iron pin marking the NW Comer of said
10 foot wide walkway and the NE Comer of said Lot 19; thence
North 89°45'00" East 10.00 feet along the North boundary of said 10 foot wide walkway
and along the North boundary of said Cherry Lane Subdivision No.2 to a found W' iron
pin marking the NE Comer of said 10 foot wide walkway and the NW Comer of said Lot
20; thence
South 00°04'00" West 89.00 feet along the East boundary of said 10 foot wide walkway
and the West boundary of said Lot 20 to the REAL POINT OF BEGINNING.
FIRST AMENDED COUNTERCLAIM - PAGE 11
Matter: 7014-002
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2
3
4 Matthew J. Ryden
5 ANGSTMAN JOHNSON
3649 Lakeharbor Lane
6 Boise, Idaho 83703
Telephone: (208) 384-8588
7 Facsimile: (208) 853-0117
Ryden ISB: 6577
8
9 Attorney for Defendant/Counterclaimant Canuta D. Boerem
10
11
12
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TERRIE H. ROWLEY, a married person
13 dealing with her sole and separate property,
14
Plaintiff,
15
vs.
16
17 CANUTA D. BOEREM, an unmarried
individual; ADA COUNTY HIGHWAY
18 DISTRICT; and CITY OF BOISE,
Case No.: CV-OC-1208384
DEFENDANT BOEREM'S RESPONSE
TO ACHD'S VARIOUS MOTIONS
FILED ON NOVEMBER 13, 2012
19
20
21
22
23
24
Defendants.
CANUTA D. BOEREM, an individual,
Counterclaimant,
vs.
25 TERRIE H. ROWLEY, a married person
dealing with her sole and separate property,
26
27
28
29
Counterdefendant.
DEFENDANT BOEREM'S RESPONSE TO ACHD'S VARIOUS MOTIONS
FILED ON NOVEMBER 13,2012 - PAGE 1
Matter: 7014-002
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4
5
6
Defendant/Counterclaimant Canuta D. Boerem ("Boerem"), by and through her counsel
of record Angstman Johnson, responds to Defendant ACHD's Motion to Dismiss, or in the
Alternative Motion for Rule 54(B) Certification, Motion for Permissive Appeal Under LA.R. 12
or Motion to Require Joinder of Necessary Parties (the "ACHD Motions") filed on
November 13,2012 as follows.
7
8
9
10
1. Motion to Dismiss.
Boerem hereby joins in, and notices her non-opposition to, ACHD's Motion to Dismiss.
Boerem has presented counterclaims in this action to avoid unnecessary delay and as a
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
matter of necessity under Rule 13(a) of the Idaho Rules of Civil Procedure, regarding
compulsory counterclaims. However, Boerem agrees that all claims related to the walkway
property or its abandonment should be dismissed, without prejudice, for the reasons set forth in
Section II.A. of ACHD's Memorandum in Support of [the ACHD Motions], which reasons are
incorporated herein by reference. Boerem should not be required to incur additional attorneys'
fees in this forum on the mere prospect that ACHD might someday (a) abandon the walkway,
and (b) do so in an improper manner.
Counts Three (Conversion) and Four (Intentional Destruction of Property) of Boerem's
First Amended Counterclaim, filed concurrently herewith, should not be dismissed. These two
claims concern Rowley's and Boerem's rights with respect to certain personal property,
exclusively. As such, these claims are not barred under the law of the case as set forth in the
Court's Memorandum Decision and Order re: Motionfor Summary Judgment (the "Decision").
26 2. Motion for Rule 54(b) Certification.
27 Boerem has no objection to ACHD's Motion for Rule 54(b) Certification. It is
28
29
inefficient, if not impossible, to conduct a trial of the remaining real property claims (if any) in
DEFENDANT BOEREM'S RESPONSE TO ACHD'S VARIOUS MOTIONS
FILED ON NOVEMBER 13,2012 -PAGE 2
Matter: 7014-002
000232
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4
this matter without a final, unappealable determination of the holder of title to the subject real
property. Until such determination is final, the proper parties to the real property claims are
unknown.
5
6
3. Motion for Permissive Appeal Under I.A.R. 12.
Boerem has no objection to ACHD's Motion for Permissive Appeal under Appellate
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
Rule 12.
4. Motion to Require Joinder of Necessary Parties.
Boerem has no objection to ACHD's Motion to Require Joinder ofNecessary Parties.
If the Court finds that actions between private parties concerning rights in the walkway
may be brought in this forum at this time, Boerem has no objection to an order requiring the
joinder of additional necessary parties.
DATED this 28th day ofNovember, 2012.
-MJ;;;j..~j-=
MATTHEWJ: EN ,
Attorney for Defendant/Counterclaimant
Canuta D. Boerem
DEFENDANT BOEREM'S RESPONSE TO ACHD'S VARIOUS MOTIONS
FILED ON NOVEMBER 13,2012 - PAGE 3
Matter: 7014-002
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CERTIFICATE OF SERVICE
2
3
4
5
I HEREBY CERTIFY that on this 28th day of November, 2012, I caused to be served a
true copy of the foregoing DEFENDANT BOEREM'S RESPONSE TO ACHD'S VARIOUS
MOTIONS FILED ON NOVEMBER 13,2012 by the method indicated below, and addressed to
those parties marked served below:
6 Served Party
7 ~ Plaintiff
8
9
10
Counsel
Thomas E. Dvorak
Givens Pursley, LLP
601 W. Bannock St.
Boise,ID 83701
Fax: (208) 388-1300
Means of Service
D U.S. Mail, Postage Paid
D Hand Delivered
~Transmittal
11
12
13
14
15
16
17
18
19
20
21
22
~ Defendant
Boise City
~Defendant
ACHD
Scott B. Muir
Boise City Attorney's Office
150 N. Capitol Blvd.
P.O. Box 500
Boise,ID 83701-0500
Fax: (208) 384-4454
Scott Hess
Holland & Hart, LLP
P.O. Box 2527
Boise,ID 83701-2527
Fax: (208) 343-8869
D U.S. Mail, Postage Paid
D Hand Delivered
~ Transmittal
D U.S. Mail, Postage Paid
D Hand Delivered
~ Transmittal
23
24
25
26
27
28
29
JV\M {\D~ d~~_
Matthew J.RYd~
DEFENDANT BOEREM'S RESPONSE TO ACHD'S VARIOUS MOTIONS
FILED ON NOVEMBER 13,2012 - PAGE 4
Matter: 7014-002
000234
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1. Frederick Mack, ISB #1428
Scott D. Hess, ISB #2897
A. Dean Bennett, ISB #7735
HOLLAND & HART LLP
Suite 1400, U.S. Bank Plaza
-' 101 South Capitol Boulevard~ P.O. Box 2527(!j Boise, Idaho 83701-2527
C2 Telephone: (208) 342-5000
o Facsimile: (208) 343-8869
Attorneys for Defendant
Ada County Highway District
NOV 30 2012
CHRISTOPHER D. RICH, Clerk
By STEPHANIE VIDAK
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TERRIE H. ROWLEY, a married person
dealing with her sole and separate property,
Plaintiff,
vs.
CANUTA D. BOEREM, an unmarried
individual; ADA COUNTY HIGHWAY
DISTRICT; and CITY OF BOISE,
Defendants.
Case No. CV OC 1208384
DEFENDANT ACHD'S POSITION ON
PLAINTIFF'S MOTION TO COMPEL
MEDIATION
COMES NOW Defendant Ada County Highway District ("ACHD") by and through its
attorneys of record, Holland & Hart, LLP, and submits this Memorandum in response to the
Motion filed by Plaintiff, Terrie H. Rowley ("Rowley") seeking to compel Mediation.
There simply remains no issue in this litigation to mediate. As a result of the
Memorandum Decision and Order Re: Motion for Summary Judgment (hereinafter "Decision")
issued by the Court, all disputed issues have been resolved. The Court determined in the
Decision that the "walkway" was dedicated to public use. The Court determined that ACHD
DEFENDANT ACHD'S POSITION ON PLAINTIFF'S MOTION TO COMPEL
MEDIATION -1
000235
     
     
     
    
     
             
    
    
   
    
   
    
   
 
           
          
      
       
 
 
     
    
     
 
     
    
    
 
            
               
            
               
           
               
              
        
  
holds title to the "walkway" as a result of the dedication. The Court decided that the "walkway"
had not been abandoned by ACHD. Furthermore, consistent with Idaho Code § 40-202, a private
citizen such as the Plaintiff Rowley, cannot compel ACHD to develop and/or to maintain the
walkway in any fashion, nor may a private citizen compel abandonment of property dedicated to
public use.
These conclusions are more fully discussed and developed in ACHD's "Memorandum in
Support of ACHD's Motion to Dismiss or in the Alternative Motion for Rule 54(b) Certification,
Motion for Permissive Appeal under LA.R. 12 or Motion to Require Joinder of Necessary
Parties." The arguments contained in that Memorandum are specifically incorporated herein.
RESPECTFULLY SUBMITTED.
DATED this 50 day ofNovember, 2012.
HOLLAND & HART LLP
By
DEFENDANT ACHD'S POSITION ON PLAINTIFF'S MOTION TO COMPEL
MEDIATION - 2
000236
                 
               
               
               
  
            
               
              
           
   
       
    
 
Scott D. Hess, of the firm 
A. Dean Bennett, of the firm 
Attorneys for Defendant Ada County 
Highway District 
        
  
..
CERTIFICATE OF SERVICE
I hereby certify that on this ")0 day ofNovember, 2012, I caused to be served a true and
correct copy of the foregoing by the method indicated below, and addressed to the following:
Thomas E. Dvorak
Emily L. McClure
GIVENS PURSLEY LLP
601 West Bannock Street
Boise, Idaho 83701-2720
Counsel for PlaintiffTerry H Rowley
Matthew J. Ryden
Angstman Johnson
3649 Lakeharbor Lane
Boise, Idaho 83703
Counsel for Canuta D. Boerem
o U.S. Mail
o Hand Delivered
o Overnight Mail
I2r Facsimile (208-388-1300)
o U.S. Mail
o Hand Delivered
o Overnight Mail
g Facsimile (208-853-0117)
Scott B. Muir
Boise City Attorney's Office
150 N. Capitol Blvd.
P.O. Box 500
Boise, Idaho 83701
Counsel for City ofBoise
o
o
o
~
U.S. Mail
Hand Delivered
.Overnight Mail
Facsimile (208-384-4454)
for HOLLAND & HART LLP
5858027_I.DOC
DEFENDANT ACHD'S POSITION ON PLAINTIFF'S MOTION TO COMPEL
MEDIATION - 3
000237
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4 Matthew J. Ryden
5 ANGSTMAN JOHNSON
3649 Lakeharbor Lane
6 Boise, Idaho 83703
Telephone: (208) 384-8588
7 Facsimile: (208) 853-0117
Ryden ISB: 6577
8
9 Attorney for Defendant/Counterclaimant Canuta D. Boerem
NO.=__--;:;;:~~"""__
A.M·, :.~I~. '1t18 =
NOV 30 2012
CHRISTOPHER D. RICH CI
By JAMIE RANDAll' ark
DEPUTY
10
11
12
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TERRIE H. ROWLEY, a married person
13 dealing with her sole and separate property,
14
Plaintiff,
15
vs.
16
17 CANUTA D. BOEREM, an unmarried
individual; ADA COUNTY HIGHWAY
18 DISTRICT; and CITY OF BOISE,
Case No.: CV-OC-1208384
DEFENDANT BOEREM'S RESPONSE
TO PLAINTIFF'S MOTION TO COMPEL
MEDIATION
19
20
21
22
23
Defendants.
CANUTA D. BOEREM, an individual,
Counterclaimant,
vs.
24
25 TERRIE H. ROWLEY, a married person
dealing with her sole and separate property,
26
27
28
29
Counterdefendant.
DEFENDANT BOEREM'S RESPONSE TO PLAINTIFF'S
MOTION TO COMPEL MEDIATION - PAGE 1
Matter: 7014-002
000238
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6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
Defendant/Counterclaimant Canuta D. Boerem ("Boerem"), by and through her counsel
of record, Angstman Johnson, responds to Plaintiffs Motion to Compel Mediation, filed
September October 11,2012, as follows.
As a general matter, Boerem is not opposed to mediation within a reasonable time before
trial. However, for the following reasons, mediation should not occur within the next 45 days.
First, mediation is premature because the parties may not pursue actions against one
another as to rights relating to the walkway which subject of this litigation until after Defendant
Ada County Highway District ("ACHD") has properly abandoned the walkway. (Memorandum
Decision and Order re: Motion for Summary Judgment, entered October 30, 2012 (the
"Decision"), p. 21 at ~ 8.) ACHD has not abandoned such walkway. (Decision, p. 21 at ~ 5.)
To date, ACHD has expressed no intention to abandon the walkway. To the contrary, it has
asserted that no private citizen has any legal basis to compel it to do so. (See, Memorandum in
Support ofDefendant ACHD 's Motion to Dismiss, or in the Alternative Motion for Rule 54(B)
Certification, Motion for Permissive Appeal Under lA.R. 12 or Motion to Require Joinder of
Necessary Parties, filed November 13, 2012 (the "ACHD Memorandum"), at p. 3.) Rowley's
claims against Boerem concern rights related to the walkway or its abandonment, exclusively.
Such claims are barred and, therefore, inappropriate for settlement through mediation. Boerem
should not be put to the expense ofmediation to resolve hypothetical or speculative claims.
Second, mediation is premature because the subject walkway can be abandoned only in
accordance with a detailed statutory process. (Decision, p. 21 at ~~ 6 - 7.) That process requires,
inter alia, notice to property owners within three hundred (300) feet of the walkway and a public
hearing. See Idaho Code §§ 40-203(6) and 50-1306A(2). Thus, even if ACHD agreed to
abandon the walkway during the course of mediation, any such abandonment would be subject to
DEFENDANT BOEREM'S RESPONSE TO PLAINTIFF'S
MOTION TO COMPEL MEDIATION - PAGE 2
Matter: 7014-002
000239
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4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
invalidation for unlawfully circumventing the statutory requirements. Boerem should not be put
to the expense of mediation when there is doubt as to the parties' authority to enforce any
settlement that might be reached.
Third, mediation is premature because the determination of the identity of the holder of
title to the walkway is subject to appellate review. This Court has ruled that ACHD holds title to
the walkway pursuant to a dedication to public use. (Decision, p. 21 at ~~ 2 - 4.) ACHD has
expressed its intent to appeal this determination. (See, ACHD Memorandum.) Final resolution
of the fundamental issue of whether the walkway was, in fact, dedicated to the public use is a
prerequisite to meaningful settlement negotiations. The proper parties to the lawsuit, as well as
the nature of Rowley's and Boerem's interests in the property, hinge upon final determination of
the issue.
For the foregoing reasons, Boerem respectfully requests that the Court deny the
Plaintiffs' Motion to Compel Mediation or, alternatively, that the Court order mediation to take
place not later than a reasonable time (30 or 60 days) before trial.
\-"-
DATED this .?:Ji day of November, 2012.
ffi~R~~--
Attorney for Defendant/Counterclaimant
Canuta D. Boerem
DEFENDANT BOEREM'S RESPONSE TO PLAINTIFF'S
MOTION TO COMPEL MEDIATION - PAGE 3
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CERTIFICATE OF SERVICE
\-~
I HEREBY CERTIFY that on this~ day of November, 2012, I caused to be served a
true copy of the foregoing DEFENDANT BOEREM'S RESPONSE TO PLAINTIFF'S
4 MOTION TO COMPEL MEDIATION by the method indicated below, and addressed to those
parties marked served below:
5
6 Served ~ Counsel Means of Service
7
8
9
10
11
ff Plaintiff Thomas E. Dvorak
Givens Pursley, LLP
601 W. Bannock St.
Boise, ID 83701
Fax: (208) 388-1300
D U.S. Mail, Postage Paid
D Hand Delivered
[Y.¥"ax Transmittal
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
~ Defendant Scott B. Muir D U.S. Mail, Postage Paid
Boise City Boise City Attorney's Office
150 N. Capitol Blvd. D Hand Delivered
P.O. Box 500
Boise, ID 83701-0500 ~ Transmittal
Fax: (208) 384-4454
if Defendant Scott Hess D U.S. Mail, Postage Paid
ACHD Holland & Hart, LLP
P.O. Box 2527 D Hand Delivered
Boise, ID 83701-2527
~ TransmittalFax: (208) 343-8869
DEFENDANT BOEREM'S RESPONSE TO PLAINTIFF'S
MOTION TO COMPEL MEDIATION - PAGE 4
Matter: 7014-002
000241
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ORIGINAL
Thomas E. Dvorak (ISB # 5043)
Emily L. McChrre (ISB # 8050)
GIVENS PURSLEY LLP
601 West Bannock Street
Post Office Box 2720
Boise, Idaho 83701-2720
Telephone: 208-388-1200
Facsimile: 208-388-1300
1182000_1 (11199-2)
~002/009
NOV 30ZOlZ
Attorneys for Plaintiff Terrie H. Rowley
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRlCT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TERRIE H. ROWLEY, a married person
dealing with her sole and separate property,
Plaintiff,
v.
CANUTA D. BOEREM, an wunarded
individual; ADA COUNTY HIGHWAY
DISTRICT; and CITY OF BOISE,
Defendants.
Case No. CV DC 1208384
REPLY IN SUPPORT OF
PLAINTIFF'S MOTION TO
COMPEL MEDIATION
RESPONSE TO DEFENDANT'S
MOTION TO DISMISS, OR FOR
RULE 54(b) CERTIFICATION, FOR
PERMISSIVE APPEAL OR TO
REQUIRE JOINDER OF PARTIES
Plaintiff, Terrie H. Rowley, by and through her attorneys of record, Givens Pursley LLP,
hereby submits her reply in support of motion to compel mediation and responds to Defendant
Ada County Highway District's (UACHDH ) motion to dismiss, or for Rule 54(b) certification, for
permissive appeal or to require joinder of parties.
I. Introduction
On October 3, 2012, Plaintiff filed a Motion to Compel Mediation. On October 30,
2012, the Court issued its Memorandwn, Decision and Order granting summary judgment to the
Plaintiff. Among its fmdings, the Court concluded that the walk way was dedicated to the
REPLY IN SUPPORT OF PLAINTIFF'S MOTION TO COMPELMI:DlATION AND
RESPONSE 1'0 DEFENDANT's MOTION TO DISMIss, OR FOB. RULE 54(8) CERTmCATION,
FOR PERMISSIVE ApPEAL OR TO REQUIRJ: JOINDER OF PARTIES-l
000242
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11/30/2012 FRI 16=43 FAX ~003/009
public, and that the dedication passed to ACHD. The Court dispensed with COWlts 1,2 and 31
ofPlaintifI's complaint, but Counts 4 and 5 remain.2 On November 13, 2012! Defendant ACHD
filed the present motion.
Plaintiff respectfully requests that the COUlt exercise its discretion and hear her Motion
to Compel Mediation before entertaining Defendant's motion! which was filed over a month
later. Plaintiff's Motion to Compel Mediation remains important for a number of reasons. First,
mediation would provide the parties with an opportunity to discuss potential alternatives to
appeal, preserving both. the courts' and the parties' time and resources. Mediation is appropriate
prior to or in lieu of fonnal ACHD abandonment proceedings because the parties might come to
an agreement to lease the property, or something similar, in a manner which meets everybody's
needs. Mediation is a natural forum for reaching such an agreement, and even when parties
enter into mediation with reluctance, they often emerge with a successful compromise, which
these landowners deserve. Further, upon infonnation and belief, ACHD regularly leases
unopened right of way property to third parties without having to go through the public hearing
requirements associated with an all out abandonment of the property. Counsel for Plaintiff
brought this fact up to cO\Ulsel for ACHD in previous discussions between them and counsel for
ACHD did not deny that ACHD has leased property. Thus, if ACHD was of a mind and the
other parties were in agreement, a global settlement ofthis matter could be fashioned without an
abandonment proceeding.
Second, even if ACHD is adamant about undertaking an appeal, the adjoining
landowners remain in disagreement as to an appropriate location for a fence. Mediation may
1 Count 1: Declaratory Judgment the Walk Way Property is a Public Right-Of-Way. Count 2: Quiet
ritlelDeclaratory Judgment ACHD has Title to the Walle Way Property. Count 3: Quiet TitleIDeclaratory Judgment
The City ofBoise Has Title to the Walk Way Property (pled in the alternative to Count 2).
2 Count 4: Declaratory Judgment Ownership in Event ofAbandomnent or Vacation. COWlt 5: Injunctive Relief.
REPLY IN SUPPORT OF PLAINTIFF'S MOTION TO COMPEL MEDIATION AND
REsPONSE TO DEFENDANT'S MOTION TO DISMISS, OR fOR RULl54(B) CERTIFICATION,
FOR PERMISSIVE APPEAL OR TO REQUlRI JOINDER OF PARTIES - 2
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provide the landowners with an opportunity to reach an agreement in the interim. Additionally,
a portion of property not included in the walk way remains in dispute between the two
landowners, and an opportunity to mediate could settle their dispute.
Moreover, in response to Plaintiff's Motion to Compel Mediation, AeHD was clear that
it is not opposed to participating in mediation. Instead, its objection was that, prior to
consideration of its motion for summary judgment, mediation was premature. ACHD proposed
that mediation be scheduled closer to trial. However, prematwity is no longer an obstacle; the
Court has ruled that ACHD has ownership over the property, and AeHD itself has asked for a
Rule 54(b) certification, indicating it believes Counts 1 - 3 are appropriate for final judgment.
At the very least, the parties in this action will come away from the mediation with a much
better understanding of the strengths, weaknesses and motivations for each others' positions-
knowledge which could very likely bring this action to a qUicker and less expensive conclusion
after an unsuccessful mediation than would forgoing a mediation. Accordingly, Plaintiff
requests that the Court order mediation prior to ruling on Defendant's current motion.
II. Plaintiff Agrees that 54(b) CertifieatioD is Warranted. with One Caveat
Defendant ACHD requests a Rule 54(b) certification of all claims resolved by the
Court's October 30th Memorandwn Decision and Order. Plaintiff agrees that a Rule 54(b)
certification of a judgment in favor ofPlaintiff as against all Defendants on Counts 1 and 2 and
that Count 3 is moot is appropriate and that judgment should resolve the case as against all
Defendants except Defendant Boerem. However~ for the reasons explained above, Plaintiff
requests that a Rule 54(b) certification be issued only as part of an order requiring that the
parties engage in mediation as soon as practicable.
REPLY IN SUPI'ORT OF l'LAINTIFF'S MOTION TO COMPEL MEDIATION AND
RESPONSE TO DEFENDANT'S MorlON TO DISMISS, OR FOR RULE 54(B) CERTIFICAnON,
FOR PERMISSIVE APPEAL OR TO REQUIRI: JOINDER OF PARTIES - 3
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In. Defendant's Motion to Dismiss Must Fail
~005/009
Because ACHD has not abandoned the walk way property, it argues that Counts 4 and 5
should be dismissed because no justiciable controversy remains. However, ACHD's motion to
dismiss should be denied because relief Wlder Counts 4 and 5 is still available, and, even if it
were not, ACHD lacks standing to move for dismissal because neither count is pled against
ACHD. Moreover, the claims concern more than just the walk way property, and therefore are
still pertinent as between Plaintiffand Defendant Boerem.
Defendallt ACHD's motion to dismiss for lack ofjusticiable dispute is akin t9 a motion
to dismiss for failure to state a claim for which relief can be granted. pursuant to Rule 12(b)(6).
Under such a motion, "the non.moving party is entitled to have all inferences ,.. viewed in his
favor." Indep. 8th. Disl. ofBoise City v. Harris Family Ltd P'ship, 150 Idaho 583, 587, 249
P.3d 382, 386 (2011). Howevet', a 12(b)(6) motion looks only to the complaint to detennine
whether the plaintiffhas stated a claim for reliet Id "The issue is not whether the plaintiffwill
ultimately prevail, but whether the party is entitled to offer evidence to support the claims."
Orthman v. Idaho Power Co., 126 Idaho 960, 962, 895 P.2d 561.563 (1995) (internal quotation
omitted). Where a claim for relief is stated, the complaint survives the motion to dismiss and the
plaintiff is entitled to offer evidence in support of its claim. Id
Defendant ACHD's motion should be denied first because ACHD lacks standing to
move to dismiss Counts 4 and 5 as neither is pled against ACHD. See e.g. Robert Granoff
Corp. v. United First Fed &lv. & Loan Ass'n 0/Sarasota, Fla., 424 So. 2d 199, 200 (Fla. Dist.
Ct. App. 1983) (referencing dismissal of three counts, but not remaining cOlmts, which involved
a different defendant). Count 4 is not pled against Defendant ACHD. Rather, it seeks a
REPLY IN SUPPORT OF PLAlNTIFF'sMOTION TO COMPEL MEDIATION AND
RESPONSE TO DEFENDANT'S MOTION TO DISMIss, OR FOR RULE 54(B) C.ERTIFICATION~
FOR PERMISSIVE ApPEAL OR TO REQUIRE JOINDER OF PARTIES - 4
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declaratory judgment as against Defendant Boerem. Similarly, Count 5 is not pled against
ACHD, but specifically concerns a shed erected by Defendant Boerem.
Defendant AeHD's motion should also be denied because there is still a justiciable
controversy, and relief is still available. Defendant Boerem erected a shed on the walk way
property and the Plaintiff believes that this shed and a portion of disputed property are actually
beyond the walk way property and encroaching on her physical Jot. Thus" Defendant ACHD is
not the proper party to bring a motion to dismiss the claim, and dismissal of Counts 4 and 5 is
premature, especially in light of the recently allowed Amended Counterclaim of Defendant
Boerem for which the Reply by Defendant Rowley is not yet due.
IV. Defendant's Motion to Join Ne~essaryParties Must Fail
Finally, Defendant ACHD argues in the alternative that additional neighbors from outside
the subdivision should be joined, however, that would be Inappropriate at this juncture.
As a technical matter, the disputed property between the owners ofLots 19 and 20 of
Cherry Lane Subdivision No.2, has been deemed dedicated to the public, whereas land outside
the subdivision has not. The plat for CheITy Lane Subdivision No.2) on which this case is based,
differs from the plat for Cherry Lane Subdivision. For example, on the plat for Cherry Lane
Subdivision No.2, the Walk Way is clearly denoted with the words uWalk Way" whereas the
plat for Cherry Lane Subdivision is silent. Further, the plat for Cherry Lane Subdivision No.2
contains the language HThe owners do hereby dedicate to the use of the public, forever, all streets
and rights ofway easements not heretofore dedicated as shown on this plat." In contrast, the plat
for Cherry Lane Subdivision contains the language "The owners do hereby dedicate to the use of
the public forever all street not heretofore dedicated, as shown on this plat" but omits any
reference to the key language l1-ights ofway easements.'~ Finally, Cherry Lane Subdivision No.
REPl,.V IN SUPPORT OF PLAINTIFF'S MOTION TO COMPEL MEDIATION AND
RESPONSE TO DEFENDANT'S MOTION TO DISMIss, OR FOR RULE 54(B) CERTIFICATION,
FOR PERMISSIVE APPEAL OR TO REQUIRE JOINDER OF PARTIES - 5
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2 includes a legend with reference to "Public Utilities Easements" whereas the plat for Cherry
Lane Subdivision lists no easements.
The determination that the Walk Way was dedicated to the public is based in large part
on the explicit language ofthe plat for Cherry Lane Subdivision No.2. Reasoning based on the
language of the Cherry Lane Subdivision No.2 plat does not apply to property in another
subdivisiont which is subject to a distinctly different plat. If neighbors in another subdivision
decide to raise the issue ofownership ofthe property between their own lots~ then they may)
~007/009
however) the argument as to whether any other property outside the subdivision was dedicated to
the public is a wholly different argument, and the neighbors should not be forced to join this
dispute at this late stage.
As a legal matter) doctrines such as laches or judicial estoppel or ripeness should bar
AeHD from having gone through the summary judgment process only now to cry that additional
parties need be joined. If and when ACHD seeks to open that portion ofthe right ofway (or
someone seeks to abandon that portion of the right of way) or some other exercise of dominion
over the right ofway creates an issue between ACHD and those persons as to whether that
portion of the unopened right ofway is public, then and only then will that issue be once again
ripe. ACHD has missed the opportunity to raise such an issue in connection with their rapid
move for summary judgment in this case, and should not be entitled to introduce it at this
relatively late stage in the proceeding.
v. ConcllllioD
Plaintiffrequests that the Court consider her Motion to Compel Mediation prior to
considering Defendant ACHD's present motion. Not only was Plaintiffs motion filed a month
earlier than Defendant's present motion, but mediation could preserve the Court's and parties'
REPLY IN SUPPORT OF PLAINTWF'S MOTION TO COMPEL MEDIATION AND
REsPONSE TO DEFItNDANT'S MOTION TO DISMISS, OR FOR RULE S4{B) CERTIFICATION,
'OR PERMISSIVE ArPEALOR TO REQUIRE JOINDER OF PARTIES· 6
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time and resources. Moreover~ Defendant ACHD's original reticence was based on prematurity,
which no longer applies. Additionally, land remains in dispute as between the landowners, and
they deserve the opportunity for resolution.
Plaintiff supports Defendant's request for 54(b) Certification ofCounts 1~ 2, and 3 D&r
the opportunity to mediate the dispute. Defendant's motion to dismiss Counts 4 and 5 and
motion for joinder should be denied.
Dated this ~"'day ofNovember, 2012.
OIVENS PURSLEY Ll,P
REPLY IN SUPPORT OF PLAINTIFF'S MOTION TO COMPEL MEDIATION AND
REsPONSE TO DEFENDANT'S MOTION TO DISMISS, OR FOR RULE 54(8) CERTIFICATION,
FOR PERMISSIVE APPEAL OR TO REQUIRE JOINDER OF PARTIES - 7
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I hereby certify that on this~tetay ofNovember, 2012, I caused to be served a true and
correct copy ofthe foregoing docwnent to the persons listed below the method indicated:
Matthew J. Ryden
Angstman Johnson
3649 Lakeharbor Lane
Boise, ID 83703
Fax: 853~0117
Counselfor Canuta D. Boerem
Scott B. Muir
Boise City Attorney's Office
150 N. Capital Blvd.
P.O. Box 500
Boise,ID 83701-0500
Fax: 384-4454
Counsellor City ofBoise
J. Frederick Mack
Scptt D. Hess
Holland & Hart, LLP
P.O. Box 2527
Boise,ID 83701-2527
Fax: 343-8859
Counsellor ACHD
_ Hand Delivery
---¥,Facsimile
_ Overnight Courier
U.S. Mail
_ Hand Delivery
~Facsimi1e
_ Overnight Courier
U.s. Mail
_ Hand Delivery
~Facsimile
_ Overnight Courier
U.S. Mail
REPLY IN SUPPORT OF PLAINTIFF'S MOTION TO COMPEL MEDIATION AND
RESPONSE TO DEFENDANT'S MOTION TO DISMISS, OR FOR lluLE S4(D) CERTIFICATION,
FOR PERMISSIVE APPEAL OR TO REQUIRE JOINDER. OF PARTIES ~ 8
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t+fRIsroPHER 0
. 8yKA~al~rHI Clerk
CAllY B. COLAIANNI
BOISE CITY ATTORNEY
SCOTT B.MU~ ISBN 4229
Auistlnt City Attomoy
ROBERT C. LOCKWAR.D, JSBN 6840
AIIiltlnt City Attorney
BOISE CITY AITORNEY'S OFFICE
1SO N. Capitol BJ\'d.
P.O. BO:ltSOO
B~ m83701-0500
TGlcphODC: (208)384-3870
Facsimile: (208)3844454
Email: BoiseCl1YAttomeyf~ci\ypfbui§e.org
Attorneys for City ofBoise
IN THE DISTRICT COURT OP THE FOURTH JUDICIAL .DISTIlICT OF mE
STATE OF mAHO, IN AND POR THE COUNTY OF ADA
TERRJE H. R.OWLEY•• manied pmoa
daWua with her sole and scparale propeny,
Plaintiff'.
v.
CANUTAD. BOEREM, an UJIIIUIlTied
individual; ADA COUNTY HIGHWAY
DISTRICT; and CITY Of' BOISE,
Defendants..
Cue No. CV OC 1108384
STIPULATION FOR DISMISSAL OF
DEFENDANT CITY OF BOISE
COMB NOW Defendant. City of Boise City, by and throuah Robert C. Lockward
Alliltant Cit)' Attomey, ancJ Plaintiff, Terrie H. Rowley, by and throup har counsel of record
ThomllS e. Dvorak, BIld pwliUlllt to Idaho Rules of Civil Progedure 4J(aXl) and 41(c). and
It&yjng reach&!d a settlement orall claims arisiog out of'this action. her-eby stipulate and agree 10
tho voluntary dismislal oftbil action without prejudice.
sTIPULATJON FOR. DISMISSAL OF DEFENDANT CITY OF BOJSB· 1
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Bach ))'rty further stipulatcl to bear U8 own litigation costs and attorney feelil.
DATED this --...,;I:..-.-_day ofNovember, 2012.
RobERT C. LOCKWAIW
Assistant City Attorney
Attorneyfur Defitru/a"" City ofBo;.",
THOMAS E. VORAK
Attorney!fJr P1Qin~tf
g&TlFlCATIOfSQYlCE ,
'tb. ~\xrI hereby certify tbill1l hive on Chi.~day oflllov.m".j 2012, eervccJ the
foregoiA8 document on all parties of record as follows:
Thoma E. Dvorak
ted@liveAB1M'J!ley.com
Emily L. McClure
eruilvmcclurc@givlm§pW's!ey.CQIn
GIVENS PURSLEY LLP
Attorneys at Law
601 Bannock Street
PO Box 2720
Boile, m 83701·2720
J. Froderiok Mack
ftgAMboJJandhart.com
Scott D. Heu
sdbeu@hoJ18DdlWr·com
HOLLAND" HART LLP
AttomC)'l at L.w
P.o. Box 2527
Boise,lD 83701·2S27
Matthew J. R.yden
m,~glltman.cnm
ANGSTMAN JOHNSON
Attornoy. at Law
3649 Lakeharbor Lane
Boisel ID 83703
L? --2
ROaERT C. LOCKWARD
Aslistant City Attomey
STIPULATION FOR DISMISSAL OF DEFENDANT CITY OF BOISE .. 2
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J. Frederick Mack, ISB #1428
Scott D. Hess, ISB #2897
A. Dean Bennett, ISB #7735
HOLLAND & HART LLP
Suite 1400, U.S. Bank Plaza
101 South Capitol Boulevard
-' P.O. Box 2527~ Boise, Idaho 83701-2527
<:D Telephone: (208) 342-5000
02 Facsimile: (208) 343-8869
o
Attorneys for Defendant
Ada County Highway District
CHRISTOPHER D. RICH, Clerk
By JERI HEATON
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TERRIE H. ROWLEY, a married person
dealing with her sole and separate property,
Plaintiff,
vs.
CANUTAD. BOEREM, an unmarried
individual; ADA COUNTY HIGHWAY
DISTRICT; and CITY OF BOISE,
Case No. CV OC 1208384
REPLY MEMORANDUM IN SUPPORT
OF ACHD'S MOTION TO DISMISS, OR
IN THE ALTERNATIVE, MOTION
FOR RULE 54(b) CERTIFICATION,
MOTION FOR PERMISSIVE APPEAL
UNDER I.A.R. 12, OR MOTION TO
REQUIRE JOINDER OF NECESSARY
PARTIES
Defendants.
COMES NOW Defendant Ada County Highway District ("ACHD") by and through- its
attorneys of record, Holland & Hart, LLP, and submits this Reply Memorandum in Support of its
Motion to Dismiss, or in the Alternative, Motion for Rule 54(b) Certification, Motion for
Permissive Appeal Under I.A.R. 12, or Motion to Require Joinder ofNecessary Parties.
I. INTRODUCTION
Plaintiff Terrie Rowley concedes that this Court decided Counts 1, 2, and 3 of her
complaint when the Court concluded: (l) that the subject walkway was dedicated to the public
under common law principles; (2) that the walkway passed to the ACHD by operation of law; and
REPLY MEMORANDUM IN SUPPORT OF ACHD'S MOTION TO DISMISS, OR IN THE
ALTERNATIVE, MOTION FOR RULE 54(b) CERTIFICATION, MOTION FOR PERMISSIVE APPEAL
UNDER I.A.R. 12, OR MOTION TO REQUIRE JOINDER OF NECESSARY PARTIES - 1 000252
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(3) that the walkway has never been abandoned by ACHD. 1 Rowley, however, continues to
assert that Counts 4 and 5 of her complaint remain viable because ACHD might, at some
unidentified point in the future, abandon the walkway. ACHD has no plans to abandon the
walkway2 and Rowley's speculation that ACHD might abandon the walkway does not create a
justiciable controversy.
In a last ditch effort, Rowley requests the Court consider her motion to compel mediation
before considering ACHD's motion to dismiss. But it is the Court's Decision not ACHD's
motion that mooted Rowley's motion to compel mediation. After the Court's Decision no
controversy involving ACHD remains. If Counts 4 and 5 are dismissed, the Court should enter
final judgment disposing of this matter in its entirety. If some justiciable controversy remains, or
was created after the Court's Decision, application of either Idaho Rule of Civil Procedure 54(b)
or Idaho Appellate Rule 12 leads to the same result-immediate appeal of the Court's Decision is
appropriate.
Finally, if this action remains before this Court, the Court must order all additional
adjoining land owners be joined.
II. ARGUMENT
A. THE COURT SHOULD ENTER A FINAL JUDGMENT DISPOSING OF THIS MATTER.
Rowley concedes that the Court's Decision dispensed with Counts 1, 2, and 3 of her
complaint, but she erroneously contends, without any analysis, that "Counts 4 and 5 remain."
1 The Court made these conclusions in its October 30, 2012 Memorandum Decision and Order
Re: Motion for Summary Judgment (hereinafter "Decision").
2 For purposes of its motion to dismiss and this reply memorandum, ACHD acknowledges that
the law of the case at this point is that ACHD is the owner of the walkway. ACHD, however,
does not in anyway retract or waive its argument that there was never a public dedication of the
walkway and that it is not the owner of the walkway.
REPLY MEMORANDUM IN SUPPORT OF ACHD'S MOTION TO DISMISS, OR IN THE
ALTERNATIVE, MOTION FOR RULE 54(b) CERTIFICATION, MOTION FOR PERMISSIVE APPEAL
UNDER I.A.R. 12, OR MOTION TO REQUIRE JOINDER OF NECESSARY PARTIES - 2
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Rowley Bf. at 2. Counts 4 and 5 are premised on Rowley's speculation that ACHD may at some
time abandon the walkway. See Complaint ~~ 35-38 (Count 4 - "Ownership in the event of
Abandonment or Vacation"); ~~ 39-40 (Count 5 - "Injunctive Relief' which is premised on
ownership in the event of Abandonment or Vacation).
The Idaho Supreme Court has clearly stated that "a remote contingency is not sufficient to
satisfy the requirements for a justiciable controversy." See Wylie v. State, Idaho Transp. Bd., 151
Idaho 26, 34, 253 P.3d 700, 708 (2011). ACHD cited this authority in its opening memorandum
and Rowley did not respond. Thus, Counts 4 and 5 which are admittedly based on Rowley's
speculation that ACHD might abandon the walkway should be dismissed.
Rowley next argues that ACHD's motion "is akin to a motion to dismiss for failure to
state a claim," and that under this standard Counts 4 and 5 somehow survive ACHD's motion.
Rowley Bf. at 4. Drawing all inferences in Rowley's favor, Counts 4 and 5 are still premised on
the speculation that ACHD might one day abandon the walkway. Simply put, these counts do not
state a claim on which relief can be granted. If these types of claims were allowed to survive, any
individual owning property abutting a right of way owned by ACHD could bring a similar action
seeking a declaration based on the bare allegation that ACHD could one day abandon the right of
way. Certainly this would be a tremendous waste of judicial resources and is clearly not what the
legislature intended in enacting Idaho's Declaratory Judgment Act. See Idaho Code § 10-1201, et
seq.
Finally, Rowley argues-without citation to authority-that ACHD "lacks standing" to
move to dismiss Counts 4 and 5 because neither count is pled against ACHD. Rowley Bf. at 4.
First, this statement supports ACHD's position that it should not be compelled to mediate because
there are no pending counts pled against it. See Section B below. Moreover, Rowley fails to
REPLY MEMORANDUM IN SUPPORT OF ACHD'S MOTION TO DISMISS, OR IN THE
ALTERNATIVE, MOTION FOR RULE 54(b) CERTIFICATION, MOTION FOR PERMISSIVE APPEAL
UNDER I.A.R. 12, OR MOTION TO REQUIRE JOINDER OF NECESSARY PARTIES - 3
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acknowledge that Defendant Boerem specifically joined ACHD's Motion to Dismiss. See
Defendant Boerem's Response to ACHD's Various Motions Filed on November 13, 2012 at 2.
Therefore, even if ACHD lacked standing to move to dismiss Counts 4 and 5, because Boerem
moved on the same basis as ACHD, the motion to dismiss is properly before the Court.
No justiciable controversy remains before this Court. ACHD respectfully requests that the
Court enter a final judgment disposing of this matter in its entirety, allowing the parties, if they
desire, to pursue their appellate remedies.
B. To THE EXTENT ANY JUSTICIABLE CONTROVERSY REMAINS, THE COURT
SHOULD ENTER A FINAL JUDGMENT PURSUANT TO RULE 54(B) OR GRANT
ACHD IMMEDIATE PERMISSION TO ApPEAL UNDER I.A.R. 12.
It is undisputed that the Court has decided all counts involving ACHD pled by Rowley in
her complaint. See Rowley Bf. at 4-5 (acknowledging that the Court's Decision resolved Counts,
1, 2, and 3 and that "Count 4 is not pled against Defendant ACHD" and that "Count 5 is not pled
against ACHD"). Thus, to the extent any justiciable controversy survived the Court's Decision,
or was raised after the Court's Decision,3 such controversy does not involve ACHD.
Under Idaho Rule of Civil Procedure 54(b), when more than one claim for relief is
presented in an action, the court may direct the entry of a final judgment upon one or more but
less than all of the claims or parties upon an express determination that there is no just reason for
delay and upon an express direction for the entry of judgment. Idaho R. Civ. P. 54(b). As set
forth in ACHD's opening memorandum (and left unrebutted by Rowley) there is no just reason
for delay in the entry ofjudgment in this case.
3 Defendant Boerem fil~d a First Amended Counterclaim on November 28,2012. To the extent
Count Three (Conversion) and Count Four (Intentional Destruction of Property) state personal
property claims upon which relief can be granted, those Counts may present a justiciable
controversy for this Court.
REPLY MEMORANDUM IN SUPPORT OF ACHD'S MOTION TO DISMISS, OR IN THE
ALTERNATIVE, MOTION FOR RULE 54(b) CERTIFICATION, MOTION FOR PERMISSIVE APPEAL
UNDER I.A.&. 12, OR MOTION TO REQUIRE JOINDER OF NECESSARY PARTIES - 4
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Further, under Idaho Appellate Rule 12, permission to appeal from an interlocutory order
is appropriate if the appealable issue involves: (1) a controlling question of law; (2) as to which
there is substantial grounds for difference of opinion; and (3) in which an immediate appeal from
the order or decree may materially advance the orderly resolution of the litigation. See Idaho R.
App. P. 12. As set forth in ACHD's opening memorandum (and left unrebutted by Rowley) each
of the three elements for a permissive appeal are present in this case.
Completely ignoring the above-referenced rules and the fact that any remaining
controversy does not involve ACHD, Rowley asserts that mediation is proper before entry of
judgment or permission to appeal because it would give the parties an opportunity to discuss
alternatives to appeal. Rowley Hf. at 2. Aside from the fact that ACHD will have nothing to add
at mediation, from ACHD's perspective there are no alternatives to appeal. ACHD believes that
there are legal issues addressed in the Court's Decision that need review by an appellate court to
provide ACHD and its taxpayers clarity and precedent for similar matters routinely faced by
ACHD.
To the extent any controversy remains, it does not involve ACHD. Thus, there is nothing
left for ACHD to mediate with Rowley. And under IRCP 54(b) and IAR 12, immediate appeal of
the Court's Decision is appropriate.
C. IF THE COURT DOES NOT ENTER A FINAL ORDER OR GRANT ACHD PERMISSION
TO ApPEAL, THE COURT SHOULD ORDER JOINDER OF ALL NECESSARY PARTIES.
Rowley has not named as defendants other landowners who also have so-called "abutter"
rights in the walkway. See, e.g., Exhibit A to the Affidavit of Scott D. Hess dated July 3, 2012
(identifying 2809 and 2815 Dill Drive as additional properties that abut the walkway).
Accordingly, the relief sought by Rowley directly affects other persons who are not currently
parties to the litigation. For the reasons stated in ACHD's opening memorandum, both Idaho
REPLY MEMORANDUM IN SUPPORT OF ACHD'S MOTION TO DISMISS, OR IN THE
ALTERNATIVE, MOTION FOR RULE 54(b) CERTIFICATION, MOTION FOR PERMISSIVE APPEAL
UNDER I.A.R. 12, OR MOTION TO REQUIRE JOINDER OF NECESSARY PARTIES - 5
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Code § 10-1211 and Idaho Rule of Civil Procedure 19 require joinder of these non-party
adjoining landowners.
Rowley's argument that the Court's Decision addressed only half of the walkway is
nonsensical and should be rejected outright. Further, Rowley's argument that "doctrines such as
laches or judicial estoppel or ripeness" should bar the joinder of these interested parties is
completely misplaced. If the Court determines so-called "abutter" rights for Rowley and Boerem,
it necessarily must do the same for all similarly situated adjoining property owners.
III. CONCLUSION
This Court should dismiss Count 4 and 5 of Rowley's complaint and issue a final
judgment. To the extent some but not all of the counts have been decided, a Rule 54(b)
certification is appropriate. Alternatively, to the extent the Court considers its Decision
interlocutory, an immediate appeal under Appellate Rule 12 is proper. Finally, if this case
remains before this Court, the Court must order all additional adjoining landowners to the
walkway be joined.
DATED this 2 day of December, 2012.
HOLLAND & HART LLP
By
Scott D. Hess, of the firm
A. Dean Bennett, of the firm
Attorneys for Defendant Ada County
Highway District
REPLY MEMORANDUM IN SUPPORT OF ACHD'S MOTION TO DISMISS, OR IN THE
ALTERNATIVE, MOTION FOR RULE 54(b) CERTIFICATION, MOTION FOR PERMISSIVE APPEAL
UNDER I.A.R. 12, OR MOTION TO REQUIRE JOINDER OF NECESSARY PARTIES - 6
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Thomas E. Dvorak
Emily L. McClure
GIVENS PURSLEY LLP
601 West Bannock Street
Boise, Idaho 83701-2720
Counsel for PlaintiffTerry H Rowley
Matthew J. Ryden
Angstman Johnson
3649 Lakeharbor Lane
Boise, Idaho 83703
Counsel for Canuta D. Boerem
Scott B. Muir
Boise City Attorney's Office
150 N. Capitol Blvd.
P.O. Box 500
Boise, Idaho 83701
Counsel for City ofBoise
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"'LA'~DA,M..:J" Sl...---P.M. _
DEC 05 2012
CHRISTO,' ,./:;,,'. D. RiCH, CIeIk
By DIANe OATMAN
~
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TERRIE H. ROWLEY, a married person
dealing with her sole and separate property,
Plaintiff,
v.
CANUTA D. BOEREM, an unmarried
individual; ADA COUNTY HIGHWAY
DISTRICT; and CITY OF BOISE,
Defendants.
Case No. CV OC 1208384
ORDER DISMISSING CASE AS TO
DEFENDANT CITY OF BOISE
Having reviewed and considered the parties' Stipulation for Dismissal and good cause
appearing therefore, the Court hereby ORDERS the above-entitled case dismissed without
prejudice as to Defendant City of Boise, and further ORDERS that each party is to bear its own
litigation costs and attorney fees.
jI.
DATED this S day ofDecember, 2012.
HO . MICHAEL WETHE
Di ict Court Judge
ORDER DISMISSING CASE AS TO DEFENDANT CITY OF BOISE - 1
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foregoing document on all parties ofrecord as follows:
Thomas E. Dvorak
ted@givenspursley.com
Emily L. McClure
emilymcc1ure@givenspursley.com
GIVENS PURSLEY LLP
Attorneys at Law
601 Bannock Street
POBox 2720
Boise,ID 83701-2720
J. Frederick Mack
finack@hollandhart.com
Scott D. Hess
sdhess@hollandhart.com
HOLLAND & HART LLP
Attorneys at Law
P.O. Box 2527
Boise, ID 83701-2527
Matthew J. Ryden
matt@angstman.com
ANGSTMAN JOHNSON
Attorneys at Law
3649 Lakeharbor Lane
Boise, ID 83703
Robert C. Lockward
BoiseCityAttorney@cityotboise.org
BOISE CITY ATTORNEY'S OFFICE
P.O. Box 500
Boise, ID 83701-0500
", N ..
CHRISTOPHER D. Rl~\, U'STJUC .".#~
Clerk ofthe District~o~•••••••••• l' -f,~t#"
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Thomas E. Dvorak (ISB # 5043)
Emily L. McClure (ISB # 8050)
GIVENS PURSLEY LLP
601 West Bannock Street
Post Office Box 2720
Boise, Idaho 83701-2720
Telephone: 208-388-1200
Facsimile: 208-388-1300
1645352_1 (11199-2)
Attorneys for Plaintiff Terrie H. Rowley
DEC 12 2012
C~ !FU:':; lOPHER D. RICH. Clerk
By ELYSHIA HOLMES
OEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TERRIE H. ROWLEY, a married person
dealing with her sole and separate property,
Plaintiff,
v.
CANUTA D. BOEREM, an unmarried
individual; ADA COUNTY HIGHWAY
DISTRICT; and CITY OF BOISE,
Defendants.
Case No. CV OC 1208384
NOTICE OF PROPOSED
JUDGMENT
COMES NOW, Plaintiff Terrie Rowley, by and through her counsel of record, Givens
Pursley LLP and, pursuant to the Court's instruction at a hearing held on December 7, 2012,
hereby provides notice of the proposed judgment attached hereto as Exhibit "A".
DATED this Ll18ay of December, 2012.
Counsel for Plaintiff Terrie H. Rowley
NOTICE OF PROPOSED JUDGMENT - 1
000261
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CERTIFICATE OF SERVICE
I hereby certify that on this l11ay of December, 2012, I caused to be served a true and
correct copy of the foregoing document to the persons listed below the method indicated:
Matthew J. Ryden
Angstman Johnson
3649 Lakeharbor Lane
Boise,ID 83703
Fax: 853-0117
Counsel for Canuta D. Boerem
Scott B. Muir
Boise City Attorney's Office
150 N. Capital Blvd.
P.O. Box 500
Boise,ID 83701-0500
Fax: 384-4454
Counsel for City ofBoise
J. Frederick Mack
Scott D. Hess
Holland & Hart, LLP
P.O. Box 2527
Boise,ID 83701-2527
Fax: 343-8859
Counselfor ACHD
NOTICE OF PROPOSED JUDGMENT - 2
_ Hand Delivery
Facsimile
_ Overnight Courier
\..AJ.S. Mail
_ Hand Delivery
Facsimile
_ Overnight Courier
\.-.U.S. Mail
_ Hand Delivery
Facsimile
_ Overnight Courier
JU.S.Mail
Thomas E. Dvorak
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EXHIBIT "A"
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Thomas E. Dvorak (lSB # 5043)
Emily L. McClure (lSB # 8050)
GIVENS PURSLEY LLP
601 West Bannock Street
Post Office Box 2720
Boise, Idaho 83701-2720
Telephone: 208-388-1200
Facsimile: 208-388-1300
1645268_1 (11199-2)
Attorneys for Plaintiff Terrie H. Rowley
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TERRIE H. ROWLEY, a married person
dealing with her sole and separate property,
Plaintiff,
v.
CANUTA D. BOEREM, an unmarried
individual; ADA COUNTY HIGHWAY
DISTRICT; and CITY OF BOISE,
Defendants.
Case No. CV OC 1208384
JUDGMENT ON COUNTS I, II
AND III
Based upon the Memorandum Decision and Order re: Motion for Summary Judgment
filed October 30, 2012, it is hereby ORDERED, ADJUDGED AND DECREED:
1. Judgment is entered in favor ofPlaintiff and against Defendants that (a) the Walk
Way Property as that term is defined in the Complaint and described in the Complaint is a Public
Right-of-Way, and (b) Plaintiffs Property as that term is defined in the Complaint adjoins that
Public Right-of-Way.
2. Judgment is hereby entered in favor of Plaintiff and against Defendants on Count
II to the effect that Defendant Ada County Highway District has title to the Walk Way Property
as that term is defined in the Complaint filed in this matter;
JUDGMENT ON COUNTS I, II AND III - 1
000264
      
      
   
    
    
   
  
  
  
      
           
          
      
       
 
 
     
     
     
 
     
     
  
            
           
                
                  
               
  
              
                 
            
        
3. Judgment is entered to the effect that Count III is moot based on the relief granted
to Plaintiff in Count II and the stipulation recently filed between the Plaintiff and Boise City
dismissing Boise City without prejudice.
IT IS SO ORDERED this day of December, 2012.
The Honorable Michael E. Wetherell
District Judge
With respect to the issues determined by the above judgment or order, it is hereby
CERTIFIED, in accordance with Rule 54(b), I.R.C.P., that the Court has determined that there is
no just reason for delay of the entry of a final judgment and that the Court has and does hereby
direct that the above judgment or order shall be a final judgment upon which execution may
issue and an appeal may be taken as provided by the Idaho Appellate Rules.
DATED this _ day of December, 2012.
The Honorable Michael E. Wetherell
District Judge
JUDGMENT ON COUNTS I, II AND III - 2
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•CERTIFICATE OF SERVICE
I hereby certify that on this __ day of December, 2012, I caused to be served a true and
correct copy of the foregoing document to the persons listed below the method indicated:
Thomas E. Dvorak
Givens Pursley LLP
P.O. Box 2720
Boise,ID 83701
Fax: 388-1300
Counsel for Terrie H Rowley
Matthew J. Ryden
Angstman Johnson
3649 Lakeharbor Lane
Boise, ID 83703
Fax: 853-0117
Counsel for Canuta D. Boerem
Scott B. Muir
Boise City Attorney's Office
150 N. Capital Blvd.
P.O. Box 500
Boise,ID 83701-0500
Fax: 384-4454
Counsel for City ofBoise
J. Frederick Mack
Scott D. Hess
Holland & Hart, LLP
P.O. Box 2527
Boise,ID 83701-2527
Fax: 343-8859
Counselfor ACHD
JUDGMENT ON COUNTS I, II AND III - 3
_ Hand Delivery
Facsimile
_ Overnight Courier
U.S. Mail
_ Hand Delivery
Facsimile
_ Overnight Courier
U.S. Mail
_ Hand Delivery
Facsimile
_ Overnight Courier
U.S. Mail
_ Hand Delivery
Facsimile
_ Overnight Courier
U.S. Mail
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.. ~.:orMtJ16.u~...P.M. -
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT DEC 172012
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA CHR!sn::('r~:.i:;D. Clerk
O~\TMAN
TERRIE H. ROWLEY, a married person
dealing with her sole and separate property,
CANUTA D. BOEREM, an unmarried
individual; ADA COUNTY HIGHWAY
DISTRICT; and CITY OF BOISE,
Defendants.
Plaintiff,
vs.
)
) Case No. CV-OC-2012-08384
)
)
) AMENDED JUDGMENT AND RULE
) 54(b) CERTIFICATE
)
)
)
)
)
)
)
)
--------------)
For the reasons set forth in this Court's order issued on October 26, 2012, summary
judgment is entered in favor of plaintiff Terrie H. Rowley. The summary judgment requested by
defendant Ada County Highway District is denied. The Court's judgment entered on October 30,
2012 and erroneously entitled "Summary Judgment re: Right-of-way and Dedication Issues" is
lstrict Judge
hereby amended per I.R.C.P. 60(a) so as to bear the title "Judgment and Rule 54(b) Certificate."
SO ORDERED AND DATED this ~day of December 2012.
~:::--/~ETIlE~
~Am,nd'" Joogm,nt ",d Rll1' 54(b) C,rtifi"", I
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RULE 54(b) CERTIFICATE
With respect to the issues determined by the above judgment, it is hereby CERTIFIED, in
accordance with Rule 54(b), LR.C.P., that the Court has determined that there is no just reason
for delay of the entry of a final judgment and that the Court has and does hereby direct that the
above judgment shall be a final judgment upon which execution may issue and an appeal may be
Istrict Judge
taken as provided by the Idaho Appellate Rules.
DATED this~day of December 2012. ~
~
Amended Judgment and Rule 54(b) Certificate 2
000268
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CERTIFICATE OF MAILING
~
I hereby certify that on thisnday of December, 2012, I mailed (served) a true and
correct copy of the within instrument to:
THOMAS E. DVORAK
EMILY L. MCCLURE
GIVENS PURSLEY LLP
PO BOX 2720
BOISE, ID 83701-2720
MATTHEW J. RYDEN
ANGSTMAN JOHNSON
3649 LAKEHARBOR LANE
BOISE, ID 83703
SCOTT B. MUIR
BOISE CITY ATTORNEY'S OFFICE
PO BOX 500
BOISE, ID 8371-0500
J. FREDERICK MACK
SCOTT D. HESS
HOLLAND & HART, LLP
PO BOX 2527
BOISE, ID 83701-2527
~ lerk ~ ~:
• • - dO - • - •:t;: :("):
: ....... " ~o • --; :
• c:::.. "1J.VlS :1\\1. • ..
-:'.. •• !:') ~
-;. /J-.. •• ~ ~
". {) ~~ ..~'", '101][ H1'9 ", ..
'I "fIll.....'"
Amended Judgment and Rule 54(b) Certificate 3 000269
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Thomas E. Dvorak (ISB # 5043)
Emily L. McClure (ISB # 8050)
GIVENS PURSLEY LLP
601 West Bannock Street
Post Office Box 2720
Boise, Idaho 83701-2720
Telephone: 208-388-1200
Facsimile: 208-388-1300
1649565_1 (1ll99-2)
Attorneys for Plaintiff Terrie H. Rowley
:.-:--"liiim--rJ'---,,~
--__:._l~~.fll It=
,
DEC 17 2012
CHRISTOPHER D. RICH, Clerk
By STEPHANIE VIDAK .
DEPUTY •
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TERRIE H. ROWLEY, a married person
dealing with her sole and separate property,
Plaintiff,
v.
CANUTA D. BOEREM, an unmarried
individual; ADA COUNTY HIGHWAY
DISTRICT; and CITY OF BOISE,
Defendants.
CANUTA D. BOEREM, an individual,
Counterclaimant,
v.
TERRIE H. ROWLEY, a married person
dealing with her sole and separate property,
Counterdefendant.
CANUTA D. BOEREM, an individual,
Third-Party Plaintiff,
v.
HEIRS OF THE ESTATE OF DAROLD G.
SMITH and MINERVA T. SMITH, husband
and wife, and DOES 1-20,
Third-Party Defendants.
REPLY TO FIRST AMENDED COUNTERCLAIM - 1
Case No. CV OC 1208384
REPLY TO FIRST AMENDED
COUNTERCLAIM
000270
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Plaintiff, Terrie H. Rowley, by and through her attorneys of record, Givens Pursley LLP,
hereby Replies to the First Amended Counterclaim and previous Third-Party Complaint of
Defendant Canuta D. Boerem as follows:
GENERAL ALLEGATIONS
1. Paragraph 1 generally incorporates "facts described or admitted" in unspecified
sections of 35 paragraphs of the Answer. In the absence of any meaningful way to discern what
"facts described or admitted" refers to, this allegation is denied. Further, the original allegations
of the Complaint are restated in response thereto.
2. Ms. Rowley admits the allegations contained in paragraphs 2 and 3 of the First
Amended Counterclaim.
3. In response to the allegations in paragraph 4, Ms. Rowley states that the legal
descriptions speak for themselves, but that generally, the property Boerem claims an interest in
appears to be contemporaneous with the property described as the "Walk Way Property" in
Plaintiff's Complaint in this matter, as well as a portion ofproperty approximately maximum one
foot wide east of the Walk Way Property as determined by surveyor Colleen Marks. The
remaining allegations of this paragraph are denied.
4. Ms. Rowley takes the position that the Walk Way Property is a public right of
way and admits the allegations set forth in paragraph 5 of the First Amended Counterclaim, and
therefore denies the same. Further, even though the Amended Counterclaim that was filed still
has third-party defendants in the caption, from the changes from the original Counterclaim and
Third-Party Complaint in this section eliminating the references in paragraphs 5 and 6, the
Plaintiff/Counterdefendant Rowley takes the position that the Defendant/Counterclaimant has
dropped its Third Party Complaint based on the ownership of the property having been identified
and held to be in ACHD.
REPLY TO FIRST AMENDED COUNTERCLAIM - 2
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5. Ms. Rowley admits the allegations contained in paragraphs 6 and 7 of the First
Amended Counterclaim.
6. Ms. Rowley lacks sufficient information to admit or deny the allegations set forth
in paragraphs 8, 9 and 10 of the First Amended Counterclaim, and therefore denies the same.
7. Ms. Rowley denies the allegations set forth in paragraph 11 of the First Amended
Counterclaim.
8. In response to paragraph 12, it is alleged that a fence of convenience was
originally installed by the predecessor-in-interest owner of the Rowley Property some time
previously in order to secure a swimming pool that was located at that immediate location and it
was easiest to run the fence directly north from the house and to keep said fence on or near the
edge of the public walkway. It is further alleged that at some point in the past, Defendant
Boerem asked to place wood slats matching the rest of the fence that had been built around her
yard upon that fence and that permission was given at some point in the past. The remaining
allegations of this paragraph are denied.
9. Ms. Rowley lacks sufficient information to admit or deny the allegations set forth
in paragraph 13 of the First Amended Counterclaim, and therefore denies the same.
10. In response to the allegations contained in paragraph 14 and 15 of the First
Amended Counterclaim, Ms. Rowley admits the existence of two fences on the property at the
time she purchased the property in 1992; however, it is denied that the two fences were placed to
denote any boundaries of the property, but were placed as a matter of convenience for purposes
including, without limitation, preventing access to a then-existing swimming pool on the Rowley
Property. It is further stated that the installation of any sprinklers was insubstantial, was done
without overt knowledge of any party, i.e., was not open and notorious, and that the cost of
removing and repairing same are inconsequential. Ms. Rowley denies that a portion of the Walk
REPLY TO FIRST AMENDED COUNTERCLAIM - 3
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Way Property or "Subject Parcel" is part of the Boerem Property or the back yard. The
remaining allegations of these paragraphs are denied.
11. Ms. Rowley admits the allegations set forth in paragraph 16 of the First Amended
Counterclaim.
12. Ms. Rowley denies the allegations set forth in paragraph 17 of the First Amended
Counterclaim.
13. In response to paragraph 18, this paragraph is denied.
14. In response to paragraph 19, it is admitted that Boerem enclosed her backyard,
although the date of said enclosure is unknown. It is further affirmatively alleged that Boerem
did not place fence posts on the eastern side of the Walk Way Property, but that those fence posts
were already there on an existing fence and that Boerem merely sought permission to and did
receive permission to affix her cedar planks to said existing structure at that time. The remaining
allegations of this paragraph are denied.
15. In response to paragraph 20, said allegations are admitted.
16. In response to paragraph 21, it is admitted that Rowley in tearing down the fence
which had been placed by her predecessor in interest also caused to be taken down the fencing
material that had been attached to the same fence by Boerem at some point in the past. However,
it is denied that said material was placed in any position where Boerem could not retrieve the
same, or that Rowley was not entitled to remove said fencing material. The remaining
allegations of this paragraph are denied.
17. In response to paragraph 22, said allegations are admitted. It is further
affirmatively alleged that Boerem has since that time caused the dividing partition between the
properties to be inched to the east.
REPLY TO FIRST AMENDED COUNTERCLAIM - 4
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COUNT ONE
18. In response to paragraph 23 of the First Amended Counterclaim, Ms. Rowley re-
alleges and incorporates by reference the foregoing paragraphs as though fully set forth.
19. Ms. Rowley denies the allegation set forth in paragraph 24 of the First Amended
Counterclaim.
20. Ms. Rowley lacks sufficient information to admit or deny the allegations set forth
in paragraph 25 of the First Amended Counterclaim, and therefore denies the same.
21. In response to the allegations set forth in paragraphs 26 and 27 of the First
Amended Counterclaim, Ms. Rowley admits that the Defendant Boerem installed fence slats in
or before 1993 by affixing the same to a pre-existing fence structure which had been placed by
the predecessor in interest to the Rowley Property. As to the remaining allegations in paragraphs
26 and 27, Ms. Rowley denies the same.
22. Ms. Rowley denies the allegation set forth in paragraph 28 of the First Amended
Counterclaim.
COUNT TWO
23. In response to paragraph 29 of the First Amended Counterclaim, Ms. Rowley re-
alleges and incorporates by reference the foregoing paragraphs as though fully set forth.
24. In response to the allegations set forth in paragraph 30 of the First Amended
Counterclaim, Ms. Rowley admits that there is uncertainty as to the location of the boundary
between the Rowley Property and the Boerem Property. Ms. Rowley denies the existence of a
1956 plat, and relies on the 1954 Plat attached as Exhibit A to Plaintiffs Complaint. Ms.
Rowley further denies that any uncertainty as to the boundary between the Rowley Property and
the Boerem Property is a result of the appearance of the "WALK WAY" on the 1954 plat or any
absence of dedication or application to public use.
REPLY TO FIRST AMENDED COUNTERCLAIM - 5
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25. Ms. Rowley lacks sufficient information to admit or deny the allegations
contained in paragraph 31 of the First Amended Counterclaim, and therefore denies the same.
26. In response to paragraphs 32,33 and 34, these paragraphs are denied.
27. In response to paragraph 35, this Answering Plaintiff/Counterdefendant is without
knowledge of the allegations contained therein, and therefore denies the same.
28. Ms. Rowley denies the allegations set forth in paragraph 36 of the First Amended
Counterclaim.
29. Ms. Rowley denies the allegations set forth in paragraph 37 of the Counterclaim
and Third-Party Complaint.
30. Ms. Rowley denies the allegations set forth in paragraph 38 of the Counterclaim
and Third-Party Complaint.
COUNT THREE
31. In response to paragraph 39 of the First Amended Counterclaim, Ms. Rowley re-
alleges and incorporates by reference the foregoing paragraphs as though fully set forth.
32. Paragraphs 40,41,42,43,44 and 45 are denied.
COUNT FOUR
33. In response to paragraph 46 of the First Amended Counterclaim, Ms. Rowley re-
alleges and incorporates by reference the foregoing paragraphs as though fully set forth.
34. Counts 47, 48, 49, 50, 51 and 52 are denied.
35. Ms. Rowley denies that Defendant Boerem is entitled to attorneys' fees and costs.
AFFIRMATIVE DEFENSES
As further, separate and affirmative defenses to each claim for relief asserted in the
Counterclaim and Third-Party Complaint, and with reservation of its right to amend this Reply
and Answer in response to further litigation, including discovery, Ms. Rowley alleges as follows:
REPLY TO FIRST AMENDED COUNTERCLAIM - 6
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FIRST DEFENSE
36. The First Amended Counterclaim and each cause of action alleged therein fails to
state a claim against Ms. Rowley upon which relief can be granted.
SECOND DEFENSE
37. Ms. Rowley denies each and every allegation contained in the First Amended
Counterclaim not specifically admitted herein.
THIRD DEFENSE
38. The First Amended Counterclaim, and each purported cause of action alleged
therein, is barred in whole or in part, by the doctrine of unclean hands.
FOURTH DEFENSE
39. The First Amended Counterclaim, and each purported cause of action alleged
therein, is barred in whole or in part, because Defendant Boerem's claims for relief are barred
upon the individual and collective principles of estoppel, laches, and waiver.
FIFTH DEFENSE
40. Boerem's claims and the relief sought therefrom would constitute unjust
enrichment to the detriment of Ms. Rowley.
SIXTH DEFENSE
41. Boerem's claims and the relief sought therefrom have no application to public
property which has not been previously abandoned.
SEVENTH DEFENSE
42. Boerem's claims and the relief sought therefrom with respect to adverse
possession fail due to her failure to pay all taxes assessed on the Walk Way Property.
REPLY TO FIRST AMENDED COUNTERCLAIM - 7 000276
  
              
            
  
             
     
  
            
              
  
            
                
           
  
           
       
  
             
       
  
            
                
      
EIGHTH DEFENSE
43. Boerem's claims and the relief sought therefrom with respect to boundary by
agreement fail due to the nature of the fence as a fence of convenience and not one demarking a
boundary.
NINTH DEFENSE
44. Ms. Rowley presently has insufficient knowledge or information to form a belief
as to whether it may have additional affirmative defenses available. Accordingly, Ms. Rowley
hereby expressly reserves the right to assert additional affirmative defenses in the event that
discovery indicates it is appropriate.
WHEREFORE, Ms. Rowley prays for judgment as follows:
1. That judgment be entered in favor of Counterdefendant Rowley on all counts of
the suit;
2. That Counterclaimant Boerem take nothing by way of her First Amended
Counterclaim;
3. That Ms. Rowley be awarded the relief sought in her Complaint on file herein;
4. For Ms. Rowley's attorneys' fees and costs in prosecuting and defending this suit;
and
5. For such other relief as this Court may deem just and proper.
r~
DATED this1"/ day of December, 2012.
Thomas E. Dvorak
Attorneys for Terrie H. Rowley
GIVENS PURSLEY LLP
7::#zyt=
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CERTIFICATE OF SERVICE
I hereby certify that on this L1!Jay of December, 2012, I caused to be served a true and
correct copy of the foregoing document to the persons listed below the method indicated:
Matthew J. Ryden
Angstman Johnson
3649 Lakeharbor Lane
Boise, ID 83703
Fax: 853-0117
Counsel for Canuta D. Boerem
J. Frederick Mack
Scott D. Hess
Holland & Hart, LLP
P.O. Box 2527
Boise,ID 83701-2527
Fax: 343-8859
Counselfor ACHD
REPLY TO FIRST AMENDED COUNTERCLAIM - 9
_ Hand Delivery
Facsimile
~Vemight Courier
.S. Mail
_ Hand Delivery
Facsimile
--+- ~vemight Courier
'-I:'J.S. Mail
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Thomas E. Dvorak (ISB # 5043)
Emily L. McClure (ISB # 8050)
GIVENS PURSLEY LLP
601 West Bannock Street
Post Office Box 2720
Boise, Idaho 83701-2720
Telephone: 208-388-1200
Facsimile: 208-388-1300
1655556_3 (11199-2)
Attorneys for PlaintiffTerrie H. Rowley
A.MNQ~---__ _ FILEDIiif\---_.JP.M~
DEC 2620'2
CHRISTOPHER D. RICH, Clerk
ByANNAMARIE MEYER
DEPuTY
:
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TERRIE H. ROWLEY, a married person
dealing with her sole and separate property,
Plaintiff,
v.
CANUTA D. BOEREM, an unmarried
individual; ADA COUNTY HIGHWAY
DISTRICT; and CITY OF BOISE,
Defendants.
CANUTA D. BOEREM, an individual,
Counterclaimant,
v.
TERRIE H. ROWLEY, a married person
dealing with her sole and separate property,
Counterdefendant.
CANUTA D. BOEREM, an individual,
Third-Party Plaintiff,
v.
HEIRS OF THE ESTATE OF DAROLD G.
SMITH and MINERVA T. SMITH, husband
and wife, and DOES 1-20,
Third-Party Defendants.
AMENDED REPLY TO FIRST AMENDED COUNTERCLAIM-l
Case No. CV OC 1208384
AMENDED REPLY TO FIRST
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Plaintiff, Terrie H. Rowley, by and through her attorneys of record, Givens Pursley LLP,
hereby Replies to the First Amended Counterclaim and previous Third-Party Complaint of
Defendant Canuta D. Boerem as follows:
GENERAL ALLEGATIONS
I. Paragraph I generally incorporates "facts described or admitted" in unspecified
sections of 35 paragraphs of the Answer. In the absence of any meaningful way to discern what
"facts described or admitted" refers to, this allegation is denied. Further, the original allegations
of the Complaint are restated in response thereto.
2. Ms. Rowley admits the allegations contained in paragraphs 2 and 3 of the First
Amended Counterclaim.
3. In response to the allegations in paragraph 4, Ms. Rowley states that the legal
descriptions speak for themselves, but that generally, the property Boerem claims an interest in
appears to be contemporaneous with the property described as the "Walk Way Property" in
Plaintiffs Complaint in this matter, as well as a portion ofproperty approximately maximum one
foot wide east of the Walk Way Property as determined by surveyor Colleen Marks. The
remaining allegations of this paragraph are denied.
4. Ms. Rowley takes the position that the Walk Way Property is a public right of
way and admits the allegations set forth in paragraph 5 of the First Amended Counterclaim, and
therefore denies the same. Further, even though the Amended Counterclaim that was filed still
has third-party defendants in the caption, from the changes from the original Counterclaim and
Third-Party Complaint in this section eliminating the references in paragraphs 5 and 6, the
Plaintiff/Counterdefendant Rowley takes the position that the Defendant/Counterclaimant has
AMENDED REPLY TO FIRST AMENDED COUNTERCLAIM - 2 000280
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dropped its Third Party Complaint based on the ownership of the property having been identified
and held to be in ACHD.
5. Ms. Rowley admits the allegations contained in paragraphs 6 and 7 of the First
Amended Counterclaim.
6. Ms. Rowley lacks sufficient information to admit or deny the allegations set forth
in paragraphs 8, 9 and 10 ofthe First Amended Counterclaim, and therefore denies the same.
7. Ms. Rowley denies the allegations set forth in paragraph 11 of the First Amended
Counterclaim.
8. In response to paragraph 12, it is alleged that a fence of convenience was
originally installed by the predecessor-in-interest owner of the Rowley Property some time
previously in order to secure a swimming pool that was located at that immediate location and it
was easiest to run the fence directly north from the house and to keep said fence on or near the
edge of the public walkway. The fence is wholly upon the Rowley Property. It is further alleged
that at some point in the past, Defendant Boerem placed wood slats matching the rest of the
fence that had been built around her yard upon that existing fence. It is further affirmatively
alleged that Defendant Boerem made a statement to the effect that the fence was Rowley's fence
in approximately 1992. The remaining allegations of this paragraph are denied.
9. Ms. Rowley lacks sufficient information to admit or deny the allegations set forth
in paragraph 13 of the First Amended Counterclaim, and therefore denies the same.
10. In response to the allegations contained in paragraph 14 and 15 of the First
Amended Counterclaim, Ms. Rowley admits the existence of two fences on the property at the
time she purchased the property in 1992; however, it is denied that the two fences were placed to
denote any boundaries of the property. The first fence was placed as a matter of convenience for
AMENDED REPLY TO FIRST AMENDED COUNTERCLAIM - 3 000281
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purposes including, without limitation, preventing access to a then-existing swimming pool on
the Rowley Property and the second fence was placed to support the first fence. Both fences are
wholly on the Rowley Property. It is further stated that the installation of any sprinklers was
insubstantial, was done without overt knowledge of any party, i.e., was not open and notorious,
and that the cost of removing and repairing same are inconsequential. Ms. Rowley denies that a
portion of the Walk Way Property or "Subject Parcel" is part of the Boerem Property or the back
yard. The remaining allegations of these paragraphs are denied.
11. Ms. Rowley admits the allegations set forth in paragraph 16 of the First Amended
Counterclaim.
12. Ms. Rowley denies the allegations set forth in paragraph 17 of the First Amended
Counterclaim.
13. In response to paragraph 18, this paragraph is denied.
14. In response to paragraph 19, it is admitted that Boerem enclosed her backyard,
although the date of said enclosure is unknown. It is further affirmatively alleged that Boerem
did not place fence posts on the eastern side ofthe Walk Way Property, but that those fence posts
were already there on an existing fence and that Boerem merely sought permission to and did
receive permission to affix her cedar planks to said existing structure at that time. The remaining
allegations of this paragraph are denied.
15. In response to paragraph 20, said allegations are admitted.
16. In response to paragraph 21, it is admitted that Rowley in tearing down the fence
which had been placed by her predecessor in interest also caused to be taken down the fencing
material that had been attached to the same fence by Boerem at some point in the past. However,
it is denied that said material was placed in any position where Boerem could not retrieve the
AMENDED REPLY TO FIRST AMENDED COUNTERCLAIM - 4 000282
            
                 
                
               
                
                  
         
               
 
               
 
          
              
               
                   
                
                
      
          
                
                 
                  
                 
       
same, or that Rowley was not entitled to remove said fencing material. The remammg
allegations of this paragraph are denied.
17. In response to paragraph 22, said allegations are admitted. It is further
affirmatively alleged that Boerem has since that time caused the dividing partition between the
properties to be inched to the east.
COUNT ONE
18. In response to paragraph 23 of the First Amended Counterclaim, Ms. Rowley re-
alleges and incorporates by reference the foregoing paragraphs as though fully set forth.
19. Ms. Rowley denies the allegation set forth in paragraph 24 of the First Amended
Counterclaim.
20. Ms. Rowley lacks sufficient information to admit or deny the allegations set forth
in paragraph 25 of the First Amended Counterclaim, and therefore denies the same.
21. In response to the allegations set forth in paragraphs 26 and 27 of the First
Amended Counterclaim, Ms. Rowley admits that the Defendant Boerem installed fence slats in
or before 1993 by affixing the same to a pre-existing fence structure which had been placed by
the predecessor in interest to the Rowley Property. As to the remaining allegations in paragraphs
26 and 27, Ms. Rowley denies the same.
22. Ms. Rowley denies the allegation set forth in paragraph 28 of the First Amended
Counterclaim.
COUNT TWO
23. In response to paragraph 29 of the First Amended Counterclaim, Ms. Rowley re-
alleges and incorporates by reference the foregoing paragraphs as though fully set forth.
AMENDED REPLY TO FIRST AMENDED COUNTERCLAIM - 5 000283
              
      
             
              
       
  
             
             
               
 
              
             
                
             
                 
               
        
               
 
  
             
             
       
24. In response to the allegations set forth in paragraph 30 of the First Amended
Counterclaim, Ms. Rowley admits that there is uncertainty as to the location of the boundary
between the Rowley Property and the Boerem Property. Ms. Rowley denies the existence of a
1956 plat, and relies on the 1954 Plat attached as Exhibit A to Plaintiffs Complaint. Ms.
Rowley further denies that any uncertainty as to the boundary between the Rowley Property and
the Boerem Property is a result of the appearance of the "WALK WAY" on the 1954 plat or any
absence ofdedication or application to public use.
25. Ms. Rowley lacks sufficient information to admit or deny the allegations
contained in paragraph 31 ofthe First Amended Counterclaim, and therefore denies the same.
26. In response to paragraphs 32, 33 and 34, these paragraphs are denied.
27. In response to paragraph 35, this Answering PlaintiffiCounterdefendant is without
knowledge ofthe allegations contained therein, and therefore denies the same.
28. Ms. Rowley denies the allegations set forth in paragraph 36 of the First Amended
Counterclaim.
29. Ms. Rowley denies the allegations set forth in paragraph 37 of the Counterclaim
and Third-Party Complaint.
30. Ms. Rowley denies the allegations set forth in paragraph 38 of the Counterclaim
and Third-Party Complaint.
COUNT THREE
31. In response to paragraph 39 of the First Amended Counterclaim, Ms. Rowley re-
alleges and incorporates by reference the foregoing paragraphs as though fully set forth.
32. Paragraphs 40, 41, 42, 43, 44 and 45 are denied.
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COUNT FOUR
33. In response to paragraph 46 of the First Amended Counterclaim, Ms. Rowley re-
alleges and incorporates by reference the foregoing paragraphs as though fully set forth.
34. Counts 47, 48, 49, 50, 51 and 52 are denied.
35. Ms. Rowley denies that Defendant Boerem is entitled to attorneys' fees and costs.
AFFIRMATIVE DEFENSES
As further, separate and affirmative defenses to each claim for relief asserted in the
Counterclaim and Third-Party Complaint, and with reservation of its right to amend this Reply
and Answer in response to further litigation, including discovery, Ms. Rowley alleges as follows:
FIRST DEFENSE
36. The First Amended Counterclaim and each cause of action alleged therein fails to
state a claim against Ms. Rowley upon which relief can be granted.
SECOND DEFENSE
37. Ms. Rowley denies each and every allegation contained in the First Amended
Counterclaim not specifically admitted herein.
THIRD DEFENSE
38. The First Amended Counterclaim, and each purported cause of action alleged
therein, is barred in whole or in part, by the doctrine ofunclean hands.
FOURTH DEFENSE
39. The First Amended Counterclaim, and each purported cause of action alleged
therein, is barred in whole or in part, because Defendant Boerem's claims for relief are barred
upon the individual and collective principles of estoppel, laches, and waiver.
AMENDED REPLY TO FIRST AMENDED COUNTERCLAIM-7 000285
  
             
             
           
              
  
              
              
              
  
              
            
  
             
     
  
            
              
  
            
                
           
      
FIFTH DEFENSE
40. Boerem's claims and the relief sought therefrom would constitute unjust
enrichment to the detriment ofMs. Rowley.
SIXTH DEFENSE
41. Boerem's claims and the relief sought therefrom have no application to public
property which has not been previously abandoned.
SEVENTH DEFENSE
42. Boerem's claims and the relief sought therefrom with respect to adverse
possession fail due to her failure to pay all taxes assessed on the Walk Way Property.
EIGHTH DEFENSE
43. Boerem's claims and the relief sought therefrom with respect to boundary by
agreement fail due to the nature of the fence as a fence of convenience and not one demarking a
boundary.
NINTH DEFENSE
44. Ms. Rowley presently has insufficient knowledge or information to form a belief
as to whether it may have additional affirmative defenses available. Accordingly, Ms. Rowley
hereby expressly reserves the right to assert additional affirmative defenses in the event that
discovery indicates it is appropriate.
WHEREFORE, Ms. Rowley prays for judgment as follows:
1. That judgment be entered in favor of Counterdefendant Rowley on all counts of
the suit;
AMENDED REPLY TO FIRST AMENDED COUNTERCLAIM - 8 000286
  
           
       
  
             
       
  
            
                
  
             
                   
 
  
             
             
              
     
        
              
  
       
2. That Counterclaimant Boerem take nothing by way of her First Amended
Counterclaim;
3. That Ms. Rowley be awarded the relief sought in her Complaint on file herein;
4. For Ms. Rowley's attorneys' fees and costs in prosecuting and defending this suit;
and
5. For such other relief as this Court may deem just and proper.
DATED this20~day of December, 2012.
GIVENS PURSLEY LLP
Attorneys for Terrie H. Rowley
AMENDED REPLY TO FIRST AMENDED COUNTERCLAIM - 9 000287
            
 
               
              
 
             
     
   
     
       
CERTIFICATE OF SERVICE
0yf
I hereby certify that on this 2.Dday of December, 2012, I caused to be served a true and
correct copy of the foregoing document to the persons listed below the method indicated:
Matthew J. Ryden
Angstman Johnson
3649 Lakeharbor Lane
Boise, ID 83703
Fax: 853-0117
Counsel for Canuta D. Boerem
J. Frederick Mack
Scott D. Hess
Holland & Hart, LLP
P.O. Box 2527
Boise,ID 83701-2527
Fax: 343-8859
Counsel for ACHD
_ Hand Delivery
Facsimile
_ Overnight Courier
--LJJ;S.Mail
_ Hand Delivery
Facsimile
~ernight Courier
U.S. Mail
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Thomas E. Dvorak 
       
Scott D. Hess, ISB #2897
A. Dean Bennett, ISB #7735
HOLLAND & HART LLP
Suite 1400, U.S. Bank Plaza
101 South Capitol Boulevard
P.O. Box 2527
Boise, Idaho 83701-2527
Telephone: (208) 342-5000
Facsimile: (208) 343-8869
Attorneys for Defendant
Ada County Highway District
.:_-:-~~-rf-.~_
--__t=-"~~_lj\.50:
JAN 25 2013
CHRISTOPHER D. RICH, Clerk
By STEPHANIE VIDAK
OEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TERRIE H. ROWLEY, a married person
dealing with her sole and separate property,
Plaintiff,
vs.
CANDTA D. BOEREM, an unmarried
individual; ADA COUNTY HIGHWAY
DISTRICT; and CITY OF BOISE,
Defendants.
Case No. CV OC 1208384
NOTICE OF APPEAL
Filing Fee: $109.00
Clerk Fee: $100.00
Reporter: $133.25
TO: THE ABOVE-NAMED PLAINTIFF, Terrie H. Rowley, and her attorneys of record
Thomas E. Dvorak and Emily L. McClure of Givens Pursley, LLP, 601 West Bannock
Street; Boise, ID 83702; and
THE CLERK OF THE ABOVE-ENTITLED COURT.
NOTICE IS HEREBY GIVEN THAT:
1. The above-named Appellant, Ada County Highway District ("ACHD"), hereby
appeals from the Amended Judgment and Rule 54(b) Certificate entered by the Court on
December 17, 2012, Hon. Mike Wetherell, presiding.
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2. Appellant ACHD has the right to appeal to the Idaho Supreme Court, and the
Amended Judgment described in paragraph 1 above is appealable under and pursuant to Rule
11(a)(3) of the Idaho Appellate Rules.
3. Appellant intends to assert a number of issues on appeal including, but not limited
to, the following:
a. Whether the Trial Court erred in failing to evaluate the circumstances
surrounding the alleged offer ofdedication ofthe subject walkway in
concluding that there was a clear and unequivocal intent to dedicate the
walkway to the public;
b. Whether the Trial Court erred in determining whether the developer
manifested a clear and unequivocal intent to dedicate the subject
''walkway'' to the public when there is no language between the plat and
:the CCRs that demonstrates a clear and unequivocal offer ofdedication to
the public.
c. Whether the Trial Court erred in failing to acknowledge that ACHD is a
special purpose quasi-municipal corporation with powers granted by and
thus limited to its enabling statute;
d. Whether the Trial Court erred in applying Idaho Code § 40-1312, providing
for liberal construction ofthe powers granted to highway districts, to
unlawfully expand ACHD's statutory authority beyond the plain terms of
its enabling statute;
e. To the extent it is permissible for ACHD to own or administer the subject
walkway, whether the Trial Court erred by not engaging in statutory public
dedication analysis before engaging in a common law public dedication
analysis;
f. To the extent it is permissible for ACHD to own or administer the subject
walkway, whether the Trial Court erred in failing to make a finding of a
"clear and unequivocal offer" ofthe subject walkway to the public;
g. To the extent it is permissible for ACHD to own or administer the subject
walkway, whether the Trial Court impermissibly shifted the burden of
proof to ACHD instead ofholding Plaintiff to her burden ofpresenting
evidence demonstrating a "clear and unequivocal offer" of the subject
walkway to the public.
h. Whether the Trial Court erred in finding that the 1954 Plat made a common
law dedication to the public;
NOTICE OF APPEAL - 2 000290
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1. Whether the Trial Court erred in it findings regarding the 1950 Plat, the
1954 Plat, and the CC&R's related to the subdivision in which the subject
walkway exists;
J. Whether the Trial Court erred in concluding that ACHD assumed
ownership ofthe subject "walkway" where no provision oflaw confers to
ACHD jurisdiction or authority to assume such ownership;
k. Whether the Trial Court erred in concluding that ACHD "has the statutory
authority to administer" the subject walkway;
1. Whether the Trial Court erred in relying on Title 49 of the Idaho Code for
the definition of a "pedestrian" where Title 49 concerns infractions and the
regulation ofmotor vehicles which is not within the jurisdiction or
authority of ACHD;
m. Whether the Trial Court erred in relying on Title 49 of the Idaho Code for
the definition of a "pedestrian path" where Title 49 concerns infractions
and the regulation ofmotor vehicles which is not within the jurisdiction or
authority of ACHD;
n. Whether the Trial Court erred in interpreting Idaho Code § 49-117(6)'s use
of the phrase "pedestrian path" to be inclusive of the subject walkway;
o. Whether the Trial Court erred in interpreting the phrase "pedestrian
facilities" as used in Idaho Code § 40-109(5) to include the subject
walkway;
p. Whether the Trial Court erred in concluding that ACHD has jurisdiction or
authority over the subject walkway which does not run adjacent to or
contiguous with a "highway" as that term is described in Idaho Code § 40-
109(5);
q. Whether the Trial Court erred in interpreting Idaho Code § 40-116(3) to
conclude that ACHD "owns" the subject walkway;
r. Whether the Trial Court erred in interpreting Idaho Code § 40-310(13),
which addresses jurisdiction of the Idaho Transportation Department, to
conclude that the subject walkway is a "pedestrian facility" for purposes of
Idaho Code § 40-109(5);
s. Whether the Trial Court erred in concluding that the subject walkway abuts
a highway;
t. Whether the Trial Court erred in concluding that the subject walkway is
under the authority of the highway district board ofcommissioners as
described in Idaho Code § 40-1310(8);
NOTICE OF APPEAL - 3 000291
              
             
  
           
          
        
             
      
                
            
           
   
                
           
             
   
              
            
           
            
 
             
            
             
 
             
       
            
         
            
    
             
  
             
           
      
    
u. Whether the Trial Court erred in concluding that a "sidewalk" as the term is
used in Idaho Code § 40-1322 is inclusive of the subject walkway;
v. Whether the Trial Court erred in concluding that Idaho Code § 40-1335,
setting the standard for curbs and ramps "on each side of any city highway,
or connecting highway", supports the finding that ACHD has jurisdiction
or authority over the subject walkway;
w. Whether Idaho Code § 40-616 which is entitled "Sidewalks or side paths"
empowers ACHD to own, regulate, or control the subject walkway;
x. Whether the Ada County Highway Commissioners have the powers of a
governing board for purposes of Idaho Code § 67-6518. See Worley
Highway Dist. v. Kootenai County, 104 Idaho 833, 663 P.2d 1135 (Ct. App.
1983);
Appellant reserves the right to add additional issues on appeal and to revise or restate the
issues set forth above.
4. No order has been entered sealing all or any portion of the record.
5. Appellant requests the reporter's transcript for the following hearing:
a. Hearing on ACHD's Motion for Summary Judgment, held September 7,
2012;
6. Appellant requests preparation ofthe standard Clerk's Record under Rule 28(b) of
the Idaho Appellate Rules and (1) the motion for summary judgment filed July 3, 2012; (2) the
Affidavit of Scott D. Hess filed July 3,2012; (3) the Affidavit of Emily McClure filed August 20,
2012 and (4) the Notice of Compliance filed September 12, 2012, together with all attachments
and exhibits to such pleadings.
7. The undersigned hereby certifies:
a. That a copy of this notice of appeal has been served by mail on the reporter
whom a transcript has been requested as named below at the address set out
below:
Kim Madsen
c/o Transcript Department
Ada County Court
200 W. Front St.
Boise, Idaho 83702-7300
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b. That the estimated fee for preparation of the clerk's record has been paid;
c. That the court reporter has been paid the estimated fee for preparation of
the reporter's transcript ($133.25);
d. That the appellate filing fee has been paid; and
e. That service has been made on all parties required to be served pursuant to
Rule 20.
DATED this 25th day of January, 2013.
HOLLAND & HART LLP
By ~~aefi;:S2
A. Dean Bennett, of the firm
Attorneys for Defendant Ada County
Highway District
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CERTIFICATE OF SERVICE
I hereby certify that on this 25th day of January, 2013, I caused to be served a true and
correct copy ofthe foregoing by the method indicated below, and addressed to the following:
Thomas E. Dvorak
Emily L. McClure
GIVENS PURSLEY LLP
601 West Bannock Street
Boise, Idaho 83701-2720
Counsel for PlaintiffTerry H Rowley
Matthew J. Ryden
Angstman Johnson
3649 Lakeharbor Lane
Boise, Idaho 83703
Counsel for Canuta D. Boerem
Scott B. Muir
Boise City Attorney's Office
150 N. Capitol Blvd.
P.O. Box 500
Boise, Idaho 83701
Counsel for City ofBoise
D U.S. Mail
D Hand Delivered
o ~ernightMail
Gf' Facsimile (208-388-1300)
D U.S. Mail
D Hand Delivered
D .--Gvernight Mail
t2r"" Facsimile (208-853-0117)
D u.S. Mail
D Hand Deliveredo ~rnightMailG" Facsimile (208-384-4454)
5959012JDOC
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THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 
TERRIE H. ROWLEY, a married person 
dealing with her sole and separate property, 
Plaintiff-Respondent, 
vs. 
ADA COUNTY HIGHWAY DISTRICT, 
Defendant-Appellant, 
and 
CANUTA D. BOEREM, an unmarried 
individual; CITY OF BOISE, 
Defendants. 
Supreme Court Case No. 40672
 
CERTIFICATE OF EXHIBITS
 
I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of 
the State of Idaho in and for the County of Ada, do hereby certify: 
There were no exhibits offered for identification or admitted into evidence during the 
course of this action. 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said 
Court this 27th day of February, 2013. 
'~,.......
CHRISTOPHE1P'f)~ ClitD IIIII 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICTOF
 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 
TERRIE H. ROWLEY, a married person
 
dealing with her sole and separate property,
 Supreme Court Case No. 40672 
Plaintiff-Respondent, CERTIFICATE OF SERVICE 
vs.
 
ADA COUNTY HIGHWAY DISTRICT,
 
Defendant-Appellant,
 
and
 
CANUTA D. BOEREM, an unmarried
 
individual; CITY OF BOISE, 
Defendants. 
I, CHRISTOPHER D. RICH, the undersigned authority, do hereby certify that I have 
personally served or mailed, by either United States Mail or Interdepartmental Mail, one copy of 
the following: 
CLERK'S RECORD AND REPORTER'S TRANSCRIPT 
to each of the Attorneys of Record in this cause as follows: 
SCOTT D. HESS THOMAS E. DVORAK 
ATTORNEY FOR APPELLANT ATTORNEY FOR RESPONDENT 
BOISE, IDAHO BOISE, IDAHO 
,FEB 2 7 2013
Date of Service: 
=
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 
TERRIE H. ROWLEY, a married person
 
dealing with her sole and separate property,
 Supreme Court Case No. 40672 
Plai ntiff-Respondent, CERTIFICATE TO RECORD 
vs.
 
ADA COUNTY HIGHWAY DISTRICT,
 
Defendant-Appellant,
 
and
 
CANUTA D. BOEREM, an unmarried
 
individual; CITY OF BOISE,
 
Defendants.
 
I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of 
the State ofIdaho, in and for the County of Ada, do hereby certify that the above and foregoing 
record in the above-entitled cause was compiled and bound under my direction as, and is a true 
and correct record of the pleadings and documents that are automatically required under Rule 28 
of the Idaho Appellate Rules, as well as those requested by Counsels. 
I FURTHER CERTIFY, that the Notice of Appeal was filed in the District Court on the 
25th day of January, 2013. 
CERTIFICATE TO RECORD
 
000298
 
 
 
 
 
 
 
 
 
 
 
 
